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Robbery Insurance Money Protected 
Time Lock 


policy, protecting bank from loss through robbery 
the extent contained provision that liability for 
loss should limited 15% the face the policy unless 
the money was protected time lock the time the begin- 
ning the robbery unless two armed guards were sta- 
tioned each entrance the bank the time the robbery. 
Robbers effected entrance the insured bank during the 
night and robbed the vault after the cashier had arrived and 
the time lock had opened was held that the 
robbery had its beginning the time the commission 
the first act pursuance the plan and that the bank was 
protected the full amount the policy. This was decided 
the Kansas City, Mo., Court Appeals Bank Con- 
ception Clyde, Mo., American Bonding Co., 
Rep. (2d) 554. 

The provisions the policy upon which the rights the 
parties depended read follows: 


hereby agreed that the Company’s liability for loss money 
insured under Paragraph the Policy which this endorse- 
ment forms part limited fifteen per centum (15%) the 
amount insurance applicable under said Paragraph specified 
Section (i) Condition said Policy, loss thereof occa- 
sioned Robbery defined the Policy, when such Money 
located within the Assured’s premises but not within vault, safe, 
chest similar receptacle locked time lock the beginning 
such robbery, provided that the foregoing limitation shall not apply 
such loss; 

(a) occurred any time when least two employees guards 
equipped with loaded firearms are stationed each unlocked entrance 
door the premises 

(b) Money unexpectedly received placed within safe, chest 
vault locked combination lock not later than fifteen minutes 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §652. 
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subsequent the receipt thereof and which Money the first oppor- 
tunity shall placed under the protection time lock protected 
required Subdivision (a) this endorsement. 

Said policy shall subject all its agreements, terms, conditions 
and limitations except herein specially modified. 


the policy, robbery was defined follows: 


used this Policy, shall mean felonious 
forcible taking property (a) violence inflicted upon the person 
(s) having care custody of, rightful access to, the property; 
(b) putting such person (s) fear violence; (c) 
overt felonious act committed the presence such person (s) and 
which such person (s) were actually cognizant, provided that such 
act not committed officer employee the Assured. 


The facts connected with the robbery are set forth more 


detail the following paragraphs quoted from the 
opinion: 


the morning November 1934, while said policy was 
full force and effect, certain persons entered the bank building and 
robbery took from plaintiff bank therein the sum 
money belonging it. 

The bank building small, one-story building with the main 
entrance the northeast. the rear the building another 
door which opens into another room the northwest corner the 
bank. The banking business conducted the front two-thirds 
the building, and the southwest corner thereof the vault contain- 
ing the safe from which the money was taken. Two robbers forcibly 
entered the bank building about the date question. 
They forced open the front door the bank, unlocked it, and 
concealed themselves the small room the northwest part the 
building. third robber remained outside and kept watch over 
persons the streets about the bank building and for the approach 
the cashier open and enter the building. The evidence shows 
that this third robber spent his time from until just prior 
the robbery driving around the streets his automobile and, 
soon the cashier, Miss Wirth, appeared and entered the bank, 
parked his car behind hers and went across the front the bank 
building, where accosted two citizens Clyde, Joseph Stucker 
and Ed. Lynch, and, the point loaded revolver, forced them 
enter the bank building with him. The two robbers who had 
entered the front door the bank building about and con- 
cealed themselves the small room the northeast, remained 
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hiding; and, about m., one Enis, who did notarial work for 
the bank and used the back room the bank part the time 
insurance agent and who testified that was paid the bank 
its driving, entered the outside door leading into the small room. 
was immediately grabbed the two robbers and forced lie 
down the floor his face, after which was securely tied and 
bound. The robbers cut holes window shade covering the glass 
the door leading into the main part the bank building and 
watched until the cashier, Miss Wirth, arrived about o’clock. She 
entered the front door and immediately went about the task getting 
ready for the day’s business. evidence clearly shows that the 
time lock the safe was set open Miss Wirth opened 
the door; and before she had time take out the cash, the robbers 
rushed upon her and, the point loaded revolvers and with 
great force and violence and threats, took out the safe $1,387.10. 
The robber who had remained the outside guard, just prior 
the time that the money was taken out the safe the other 
robbers the presence Miss Wirth, brought Lynch and Stucker 
and locked them, together with Miss Wirth, the vault; and the 
three robbers then escaped with their loot. Mr. Enis extricated him- 
self from the ropes with which was bound and freed the other 
captives from the vault. The bank officials immediately notified the 
peace officers and the Missouri Bankers Association Sedalia, but 
the robbers had made good their escape. The bank officials also notified 
the insurance company once the robbery and the loss; and 
the evidence tends show that the plaintiff did all that was required 
entitled make claim for its loss. 


holding that the bonding company was liable under 
the terms the policy, the court said: 


The defendant admits that, under the evidence, robbery was 
committed and that the plaintiff thereby lost the sum $1,387.10 
money belonging while the same was the safe the vault 
the bank premises. contends that the issue not whether 
robbery was committed, but whether not the robbery which 
occurred had its beginning prior subsequent the time that the 
time lock the safe the bank vault was due and did release 
the bolts the safe door that the money therein became accessible. 
admits that, the robbery began time when the safe contain- 
ing the money was under time lock, the defendant liable under the 
terms the policy for the full amount the loss, within the amount 
the insurance provided; but contends that, the money the 
safe was not under time lock the time that the robbery began 
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defined the policy, then the defendant liable for per cent. 
the amount the insurance only, or, this case, for $450, unless 
the time such robbery least two guards were duty each 
entrance door the bank equipped with loaded firearms. 
its contention that the robbery was not begun until after the 
time lock was off and the safe was open, defendant gives effect 
the evidence other facts and circumstances the record im- 
mediately surrounding, contemporaneous with, done furtherance 
of—and all forming series contributing to, leading to, and 
culminating in—the complete crime the robbery the presence 
Miss Wirth, other facts and circumstances the record 
tending show that the robbery was fact begun before the time 
lock the safe was off and the safe open. The evidence the 
record tends show that three persons, whose names and persons 
were unknown Miss Wirth, the cashier the plaintiff bank, and 
other employees and officers thereof, the time the money 
question was taken from the safe and the time the final consum- 
mation the robbery the forcible taking such money from the 
safe the presence Miss Wirth, the cashier the bank and the 
custodian said money, had unlawfully effected entrance into 
the premises and into the bank building the plaintiff, which the 
money and the safe which was kept were situated, about 
o’clock the morning the robbery which occurred immedi- 
ately around o’clock that morning; that two them remained 
said bank building and concealed themselves therein until the arrival 
the cashier o’clock, when she immediately unlocked the com- 
bination lock the vault which the safe was locked and unlocked 
the key lock the safe which the money was, just the time 
lock (which had been set unlock o’clock) automatically un- 
locked; and that, just she was preparing remove the money 
from the safe and again set the time lock thereon, one said 
robbers, without previous notice her, appeared and force and 
violence offered her person and threats bodily harm made 
her presence put her fear and force and violence proceeded 
her presence take and carry away the money from the safe 
which was being kept. 

Not only did two the said robbers enter the bank building and 
conceal themselves therein for about five hours for the purpose 
accomplishing the ultimate act the robbery the bank when the 
safe should unlocked, but the third such robbers, acting with 
them and having the same purpose view, appears have remained 
guard the outside the building during all that time and 
have kept watch for Miss Wirth, the cashier, approach and open 
enter the bank and have kept watch upon other persons and 
about the streets front said bank and, upon the appearance 
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Miss Wirth and her entry into the bank building, have covered 
with his revolver two citizens the town, Lynch and Stucker, found 
the streets front the bank building the time, and forced 
them enter the bank building with him shortly after Miss Wirth 
had entered therein, where they were bound him and the robbers 
the building and were thrown the floor and ultimately into the 
vault containing the safe and were locked therein along with the 
cashier, after the money had been taken. Not only so; but one Enis, 
who did notarial work for the bank and kept office the banking 
rooms said bank, upon entering the building about o’clock 
that morning rear door, was immediately set upon the robbers 
who were concealed the building and was bound them and thrown 
the floor and kept there until after o’lock and until after the 
robbery had been consummated. All these facts and circumstances 
are regarded with the consummated act robbery con- 
stituting one transaction. were acts done furtherance 
the accomplishment the robbery and the ultimate perpetration 
such robbery, and all such prior acts were part the res 
attendant upon the main act. State Kennedy, 154 Mo. 268, 
293; State Williams (Mo. Sup.) 183 308. 

Defendant contends that, under the definition the term “rob- 
bery” set out the policy, all such acts are excluded 
from consideration determining the time which the robbery 
began; that the time which the robbery began can only when 
violence was first inflicted the robbers Miss Wirth, the cashier, 
when she was put fear such violence threats other 
means when some overt felonious act was committed the robbers 
her presence which she was cognizant; and that all such 
happened after the safe was unlocked and therefore time when 
such money was not safe under time lock, and was not covered 
the provisions paragraph II, specified section (i), condition 
other paragraphs the body the original policy sued upon; 
but, such money was covered all, was covered the provi- 
sions the indorsement made upon such policy the rider 
attached thereto set the answer and the provisions the 
original body the policy modified thereby. 

cannot agree such contention. true that, before any 
obligation could rise upon defendant’s part pay plaintiff for the 
loss the money taken, the money must have been taken under the 
circumstances required such definition; that is, violence offered 
the person having the care and the custody the right access 
the money putting such person fear violence 
the commission some overt felonious act the robbers the 
presence such person which such person was cognizant. All 
such requirements are fully satisfied the facts shown the record; 
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but that such true does not preclude the consideration other 
acts the persons perpetrating the robbery shown. That other 
acts and means were employed leading and furtherance 
such final act than those required the definition robbery the 
policy immaterial; the required elements were present. Such other 
acts were merely aids the final employment such elements 
violence the accomplishment the robbery attendant thereon and 
part the res geste the completed act robbery. Such other 
acts, although not necessary addition the final acts employed 
the consummation the robbery, nevertheless fact contributed 
the completed robbery opening the way for its perpetration and 
making opportunity therefor. therefore competent con- 
sider such other prior acts along with the completed act rob- 
bery, into which they were merged, for the purpose determining 
the time and the place, when and where, the consummated robbery 
began. 


Plan for Savings Investment Department 


trust company, for the purpose competing with build- 
ing and loan associations, established savings investment 
department which received deposits, agreeing keep them 
segregated and invest the funds first mortgage and 
approved collateral loans and high grade securities. agreed 
keep the loans and securities and uninvested cash the 
department separate from all other assets the bank and 
pay interest depositors the rate 514 per cent. 

was held that deposits made under this plan were special 
deposits, distinguished from general deposits. ‘They 
created trust relationship between the trust company and 
each depositor. Consequently, upon the failure the trust 
company those who had made deposits the savings invest- 
ment department were entitled preference payment 
over other depositors. Sindlinger Department Financial 
Institutions Indiana, Supreme Court Indiana, 199 
Rep. 715. 

This reverses the opinion the Appellate Court In- 
diana which was published the October, 1935, issue the 
Banking Law Journal page 884. The rules and regula- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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tions the savings investment department are there pub- 
lished full. 

The outline the plan, which appeared advertising 
matter distributed the trust company given the opin- 
ion the Supreme Court and set forth below. 


SAVINGS INVESTMENTS 
CASE 

UNION TRUST 
GOOD COMPANY 
JUDG- South Bend 
MENT Indiana 

Reverse. 
53% INTEREST YOUR SAVINGS 


Investment 


The Savings Investment Department the Union Trust Company has 
been operation for one year and has proven very popular. The 
offer 54% interest savers and investors something quite beyond 
the customary range ordinary banking service. 


The initial deposit may $100 ried over market fluctuations. selec- 
over; thereafter any sum, When you invest our Sav- ing the 
large small, may added ings Investment Department, field where 
tothe account. Thede- you get all the principal plus you show 
positor relieved all anx- generous yield 53% in- your 

iety selecting good invest- terest compounded semi- 

ments, and will not wor- annually. Put your money 

work safely and profitably steps you take. You will savings ... 
opening account this steps ahead building well 
department. The speed with financial independence when use the 
which you accumulate money you open Savings Invest- utmost care. 


largely governed the 


ment Account the 


“UNION TRUST COMPANY 


“Affiliated with The First National Bank 
“Michigan Street Jefferson, South Bend, Indiana.” 


Outside: 


THE MOST CONVENIENT WAY INVEST SAVINGS FOR 
GREATER INTEREST 


With Absolute Safety 


HOW 
YOUR SAVINGS 
CAN EARN 
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YOUR QUESTIONS ANSWERED 
about our new 
SAVINGS INVESTMENT DEPARTMENT 


The function this new department serve people who not 
wish speculate concern themselves with the intricacies investing 
money; this department offers them convenient and easily understood 
investment more less permanent nature which will not fluctuate 
value and which will yield one hundred cents the dollar with 514 per 
cent. interest. 

What Savings Investment Account? 

depository for your savings where you obtain higher rate 
interest than paid the regular savings Account. 

what way does Savings Investment Account differ from the 
regular savings account? 

Your Savings Investment Account draws 514 per cent. interest and 
subject restrictions with regard withdrawal. case necessity 
depositors may required give notice their intention withdraw. 

Why this bank able pay higher rate interest money 
Savings Investment Account? 

The only way the bank can make this department earn enough money 
pay this high rate interest have substantially all the monies 
received for investment loaned out all the time, excepting the minimum 
required the law held cash. Not only this, but the bank must 
keep this money loaned out real estate mortgages, and other securities, 
that ordinarily are not collectible short notice. 

How will interest paid and what time the year?” 

Accrued interest will placed the credit the investor’s ac- 
count January Ist, April Ist, July and October Ist, and not with- 
drawn will draw interest from these dates. 

advisable keep both regular savings account and 
Savings Investment Account? 

For those not having checking accounts advisable keep 
regular Savings Account that will meet your current demand for money, 
the Savings Investment Account used more permanent investment. 

regular savings account? 

Yes. Money received this department will invested first 
mortgages, and high grade securities. 

what way restricted from drawing money out any 
time? 

The investor must remember that his money loaned out most 
the time, and therefore may any time required give notice. 
The reasonable expectation that investors ordinarily will able 
withdraw whenever they wish and that notice will only required 
rare occasions. 

What amount required open Savings Investment Account? 


One Hundred dollars more, $10,000, accepted from any 
one depositor initial deposit. 
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there any advantage Savings Investment Account over 
investment securities, such bonds, etc.? 

The popular belief that investing money safely simple matter 
fallacious. Few things done the business world are more difficult. 
Even those who spend lifetime the study investments sometimes 
find themselves loss know do. Investing money 
specialty, and can done advantageously only after long and close 
study and the development keen sense values. 

The Savings Investment Account relieves the investor the difficulty 
making safe investments, and also the anxiety that the investment 
will depreciate value. investor this department sure 
receive 100 cents per dollar the investment, plus accrued interest. 

10. Why does the Union Trust Company recommend that open 
this type account with savings? 

The purpose establishing this department was provide con- 
venient and easily understood investment that will pay relatively high 
rate interest and the same time safe. This relieve people 
who not have time inclination study the intricacies ordinary 
investments. The Union Trust Company believes that establishing 
this Savings Investment Department real service being offered 
the community. 

11. Where open Savings Investment Account? 

you enter the bank the Savings Investment Department your 
right, about half way down the lobby. 

When may open this account? 

Any time until the close business January 10, 1930. Your 
account will then begin draw interest the rate 514 per cent. per 
annum from January 1930. The next period for opening such 
account ends April 10, 1930, and deposits made that time bear 
interest from April 


Federal Reserve Bank Not Liable Collection 
Transaction 


corporation, having large deposit the Boston- 
Continental National Bank, which, the interest safety, 
desired transfer, drew check for $50,000 against the 
account and deposited its credit the First National 
Bank. The latter sent the check the Federal Reserve Bank 
which was sent the Continental Bank. The amount 
was debited the Continental’s reserve account with the 
Federal Reserve Bank. the same day, the Continental 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§142, 276. 
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returned the check the Federal Reserve Bank with state- 
ment that the check had been recalled the drawer corpora- 
tion, which statement was false. The check was eventually 
returned the corporation. Shortly afterward, the Con- 
tinental Bank was placed the hands receiver. The 
Federal Reserve Bank made check collections pursuant 
regulation which provided that acted agent only and 
assumed liability except for its own negligence and its 
guaranty prior indorsements. Under the circumstances, 
which are set forth more detail the court’s opinion, 
was held that the corporation had claim against the Fed- 
eral Reserve Bank. 

was also held that the corporation was not entitled 
preference payment out the assets the closed bank. 

The above points were decided the United States Dis- 
trict Court (Massachusetts) the case Converse Rubber 
Co. Boston-Continental National Bank, Fed. Supp. 887. 
The opinion the court part reads follows: 


Plaintiff seeks establish trust upon the assets the hands 
the receiver the amount $50,000 with accrued interest, and 
prays for decree declaring that the Federal Reserve Bank holds 
the said amount for the benefit the plaintiff, and that ordered 
pay over the plaintiff. 


Statement Facts 


substantial amount the stock the corporation secured loan 
from the Boston-Continental National Bank (hereinafter referred 
the Continental Bank). One the inducements for the loan was 
the promise the borrower that she would cause the plaintiff 
carry substantial deposit the Continental Bank. 

December 12, 1931, the plaintiff had deposit the 
Continental Bank $67,999. The officers the plaintiff, having 
reason believe that the Continental Bank was not good finan- 
cial condition, thought advisable transfer portion the 
deposit the First National Bank Boston. Accordingly, the 
plaintiff drew its check, dated December 12, 1931, payable the 
order the First National Bank, for $50,000. December 
the plaintiff deposited the check the First National Bank. 
December 16, 1931, 8:57 o’clock this check, accordance 
with the usual practice that bank, together with others drawn 
the Continental Bank aggregating $169,541.00, was sent for collec- 
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tion the Federal Reserve Bank (hereinafter referred the 
Reserve Bank). When the checks were received the Reserve Bank 
from the First National Bank, the Reserve Bank credited that bank 
with the sum $169,541, and debited the reserve account the 
Continental Bank the same amount. Before 9:15 the Reserve 
Bank delivered all the said checks, including plaintiff’s, repre- 
sentative the Continental Bank. 

Some time between and o’clock December 16, the 
Reserve Bank received from the Continental Bank the plaintiff’s 
check, attached which was printed slip indicating that the check 
had been recalled plaintiff. 

Upon receipt the check and slip and credit memorandum for 
$50,000, the Reserve Bank sent the check and slip the First 
National Bank and received from exchange therefor the First 
National Bank’s duebill which, due course, was sent the Boston 
Clearing House, and December collected. After the duebill had 
been collected, the reserve account the Continental Bank was 
credited with the sum $50,000. further action relative the 
checks was taken the Reserve Bank. 

When the First National Bank received the check from 
the Reserve Bank, due course sent the same the plaintiff 
accompanied statement showing that the plaintiff’s account had 
been debited for the amount the check. 

The Reserve Bank received the check from the First 
tional Bank subject the terms and conditions circular letter 
issued pursuant regulations the Federal Reserve Board promul- 
gated under statutory authority. The regulations and circular letter 
provided that the Reserve Bank acted only agent the bank 
from which received checks, and assumed liability except for 
its own negligence and its guaranty prior endorsements. The 
regulations also provided that the Reserve Bank should give immedi- 
ate credit for items drawn Boston banks, which included the First 
National Bank. 

Subparagraph section the terms and conditions set out 
the circular letter, above referred to, provided that: “The amount 
any check for which payment actually and finally collected 
funds not received shall charged back the forwarding bank 
regardless whether not the check itself can returned. such 
event neither the owner holder any such check shall 
have any right recourse upon, interest in, right payment 
from, any reserve balance, clearing account, deposit account such 
other funds the drawee bank the possession the Federal 
Reserve Bank.” 

The Continental Bank was not member the Boston 
Clearing House, but there existed agreement between and the 
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Reserve Bank which governed the collection the latter, 
drawn the former. Under this agreement the Reserve Bank pro- 
visionally charged such checks the Continental Bank before de- 
livery, but the Continental Bank had the unconditional right 
return any check before 1:30 o’clock the same day and 
receive credit for its amount with the same effect had refused 
payment over its counter. 

One the disputed issues fact was whether the plaintiff 
had recalled the check. this issue find that when the check was 
received the Continental Bank, was taken the president, who 
communicated with attorney for the stockholder whom the loan 
had been made the bank. The president, after telephone conversa- 
tions, stated the teller that the check had been recalled. find 
that one having authority the premises ever authorized 
consented its withdrawal, gave the president any reason 
believe that the plaintiff would assent the recall. The act the 
bank president returning the check the Reserve Bank was wholly 
without sanction justification. 

appears from the records the Continental Bank that 
December the plaintiff had balance $74,499.12. the 
same day the account was charged with $50,000 and credited with 
$50,000. change the balance resulting from these transactions 
was recorded. The two entries were made the same time and were 
made after the president had stated the head bookkeeper that the 
check had been recalled. The bookkeeper testified that had given 
instructions for these entries merely have record that the check 
had been received the bank. 

the opening business December 16, 1931, the Reserve 
Bank had hand credit favor the Continental Bank the 
sum approximately $259,000, called the “reserve account.” This 
account was subject withdrawals the Continental Bank, and 
about 2:58 o’clock December 16, this account had been over- 
drawn approximately $22,000, and this was after the Reserve Bank 
had credited the account with the $50,000 check. also had 
hand items for collection amounting approximately $245,000. 
the close business December 16, 1931, items process 
collection the Reserve Bank amounted approximately $179,000. 
the same time, the Federal Reserve Bank was carrying loans for 
the Continental Bank sum slightly over $1,000,000, with col- 
lateral having face value the time approximately $1,055,000. 

December 17, the Comptroller Currency took 
possession the Continental Bank, and December 22, 1931, 
receiver was appointed. April 22, the balance the 
reserve account was applied the reduction the indebtedness due 
from the Continental Bank. This application was authorized. 
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August 1933, the indebtedness the Continental Bank having 
been fully satisfied, the Reserve Bank returned the 
Bank the sum $5,721 cash and collateral having face value 

the time $453,948.76. this time the Reserve Bank attached 

condition that the collateral returned should held trust pending 

the outcome equitable proceedings then pending which were later 

dismissed; and February 1935, the Reserve Bank authorized 

the receiver release the trust all said assets. 

The proceedings here were begun bill equity filed the 
state court May 1932, and the amendment introducing the 
Reserve Bank party defendant was not filed until March 31, 
1935. December, 1932, the First National Bank requested the 
Federal Reserve Bank give information plaintiff regarding this 
transaction. This was done, and the Reserve Bank heard nothing 
further until was served with March, 1935. 


Conclusions Law 


The amended bill equity has twofold purpose: (1) The 
plaintiff seeks recover from the Reserve Bank the amount the 
$50,000 check which received for collection from the First National 
Bank; and (2) failing that, the plaintiff, depositor, invokes the 
aid the equity court the establishment preferred status for 
its claim $50,000. 

The bill must dismissed the Reserve Bank for several 
reasons. 


First: The facts disclosed the evidence are not sufficient 
impose any liability upon the Reserve Bank. That bank received 
the item for collection upon the terms the circular which had 
issued. These regulations provided that the bank acted only 
agent for the forwarding bank and was liable only for its own negli- 
gence and, further, that any check not actually and finally paid 
could charged back the forwarding bank. check ques- 
tion was not paid “actually and finally” collected funds. Under 
the terms the agreement according which the Continental Bank 
and the Reserve Bank dealt, the former had unconditional right 
return any check drawn upon and receive credit its 
reserve account the Reserve Bank. These regulations govern the 
rights the bank. Early Federal Reserve Bank, 281 84, 

The debit the check the reserve account the Continental 
Bank was provisional only. Under these circumstances, the Reserve 
Bank, holder the check, had acquired rights against the 
Continental Bank. National Bank the Republic Millard, 
Wall. 152, Ed. 897; Farmers’ Merchants’ Bank Monroe 
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Federal Reserve Bank Richmond, 262 649, Ct. 651, 

The acceptance the drawee bank must unequivocal and made 
the basis settlement with the drawer. National Bank the 
Republic Millard, supra; Early Federal Reserve Bank, supra; 
Smith, Lockhart Co. (D.C.) (2d) 444; Columbia- 
Knickerbocker Trust Co. Miller, 215 191, 109 179, 
Ann. Cas. 1917A, 348. 

Since the check was not, fact, collected and the Reserve Bank 
had acquired rights have paid, difficult see how that 
bank could held accountable the plaintiff, any one else, 
for the amount it. There merit the argument that the 
Reserve Bank was negligent. would stating novel proposition 
law hold that forwarding bank was under duty inquire 
into the legality all refusals drawee bank honor checks 
drawn upon it. 

Second: should assume, however, that the plaintiff had any 
rights against the Reserve Bank, its remedy law would entirely 
adequate. 

And, thirdly. was not until March, 1935, nearly four years 
after the transaction took place, that the Reserve Bank had any 
intimation that the plaintiff was asserting claim upon based upon 
its action respecting the $50,000 check. the meantime, the Re- 
serve Bank had settled with the Continental Bank, had relinquished 
all claims upon assets which could have retained had known that 
the plaintiff was making any claim upon it. Clearly, this case 
where whatever rights the plaintiff may have had have been lost 
its failure diligently prosecute them. 

Plaintiff’s suit against the receiver the Continental Bank pre- 
sents another instance attempt depositor secure 
the payment his claim over the claim other deposi- 
tors. order succeed, necesasry (1) establish the 
existence fiduciary relationship; (2) prove that the assets 
the bank have been augmented the transaction; and (3) trace 
the res into the hands the receiver. Colorado Milling Elevator 
Co. Cunningham (D.C.) Supp. 965; Kershaw Jenkins 
(C.C. A.) (2d) 647, 649; City Lincoln, Neb., Ricketts 
(C.C.A.) (2d) 425; Hanna Consolidated School Dist. 
No. Henry County, Mo, A.) (2d) 374. 

The first question presented whether the relation trustee and 
beneficiary can found exist the facts the case. Plaintiff’s 
deposit the Continental Bank was general deposit, and the rela- 
tionship arising therefrom was that debtor and creditor. National 
Bank the Republic Millard, Wall. 152, 155, Ed. 897; 
Planters’ Bank Union Bank, Wall. 483, 501, Ed. 473; 
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Phenix Bank Risley, 111 125, Ct. 322, Ed. 374; 
Manhattan Co. Blake, 148 412, Ct. 640, Ed. 
1288; Atlantic Gypsum Co. Federal National Bank 
Boston A.) (2d) 59. 

the Millard Case, the court observed: 


“The banker accountable for the deposits which receives 
debtor, and agrees discharge these debts honoring the 
checks which the depositors shall from time time draw him. 
The contract between the parties purely legal one, and has 
nothing the nature trust it.” 


necessary, therefore, inquire whether there anything 
the case that warrants the conclusion that the debtor-creditor rela- 
tionship was transformed into fiduciary relationship. The check 
drawn the Continental Bank and returned unpaid was, legal 
effect, demand upon the bank for $50,000 the deposit. The 
depositor demanding his deposit cannot change what was merely 
debt the bank into fund held trust, and this even the 
demand wrongfully refused. Swan Children’s Home Soc. West 
Virginia A.) (2d) 84, 87. 


Release Guarantor 


guaranty “all liabilities every kind and description 
now owing which may hereafter become due owing” 
named individual bank not released the taking 
renewal note, where the principal’s wife signs joint 
maker. Wolff First National Bank Winslow, Supreme 
Court Arizona, Pac. Rep. (2d) 1077. 

The guaranty which this action was brought was the 
following form: 


For One Dollar, hand paid, the receipt whereof hereby 
acknowledged, hereby agree upon demand pay, cause 
paid, The First National Bank Winslow, all loans, drafts, 
overdrafts, endorsements, accounts, checks, notes, interests, demands 
and all liabilities every kind and description now owing which 
may hereafter become due owing Ross said Bank, 
the amount Thirty-five hundred and no/100 Dollars, together 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §560. 
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with all costs (including attorney’s fees) enforcing this Guaranty 
and waive notice demand, and notice and protest every kind, 
and agree that said Bank may, without notice, surrender release 
security held it, and grant extension time said Ross, 
and may from time time renew any obligations said Ross 
without notice. 
This continuing guaranty. 
Witness our hands and seal this 16th day November, 
1929. 
Sawyer-Otondo Sheep Co. 
(Italics ours.) 


deciding the point above expressed, the court said: 


The next question whether the taking Ethel May Ross 
joint maker one the renewal notes released the guaranty. 
general proposition, guaranty specific debt one person 
does not include debts which third person also becomes liable 
without the consent the guarantor, and the creditor takes such 
additional security, releases the guarantor. Defendants contend 
that the taking Ethel May Ross joint maker the renewal 
note had the effect changing what was originally the separate 
debt Ross into community debt without their consent and 
they were, therefore, released. support this theory, they 
cite the Bank Commerce Webster, Okl. 73, 172 942, 
1918F, 696. that case the guaranty relied upon read 
follows: 
“Sulphur, Okl., 

“For value received, hereby guarantee the Bank Com- 
merce Sulphur, Okl., payment one not Crafton, dated 
$1,450.00 and one note Crafton, dated 
$204.00, both said notes made payable the Security State Bank. 
Webster. 
Molacek.” 


And the record shows that after the execution the guaranty, 
the holder the Crafton note had Lizzie Crafton, the wife the 
maker the note, sign it. The court held that this constituted 
material alteration negotiable instrument without the consent 
the parties the guaranty, which voided the guaranty, citing 
many authorities support the holding. think that under 
the facts that particular case, the decision was correct, but that 
does not apply the present situation. will noted that 
the case cited, the guaranty was two definite 
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identified negotiable instruments only and that they were changed 


materially. 
This guaranty (in the present case) not one any specific 
note even any specific debt, but “all liabilities every kind 


description now owing which may hereafter become due 


owing Ross said bank,” and was expressly declared 
anty which broader its terms. effect, was promise 
answer for any and all debts Ross, matter how created, 
negotiable instrument debt which was afterwards but the 
guaranty any and all indebtedness certain individual, past, 
present, future, matter how evidenced affected another’s 
liability, certain amount. think that the change the 
form the renewal note manner affected the guaranty, and 
the judgment offered evidence shows that this suit was brought 
enforce the payment the balance due personal judgment 
against Ross and against him alone. 


Bank Shares Owned RFC Tax Exempt 


March 20, the President signed Senate Bill 3978 
which exempts from Federal and state taxation shares 
preferred stock national banks and preferred stock, capital 
notes and debentures state banks (including dividends and 
interest) heretofore hereafter acquired the Reconstruc- 
tion Finance Corporation. 

The Act also provides that the rate interest loans 
made the Reconstruction Finance Corporation closed 
banks shall not exceed 314 per cent. The provision exempt- 
ing shares held the Corporation from taxation came 
response the decision the United States Supreme Court, 
Baltimore National Bank State Tax Commission, 
Supreme Court Rep. 417, which was decided that shares 


national bank preferred stock held the Reconstruction 


Finance Corporation are subject taxation the state 
which the bank’s place business located. This decision 


NOTE—For similar decisions see Banking Law Journal Digest urth 
Edition) §1417. 
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was published the March, 1986, issue the Journal 
page 190. 


The full text the new law reads follows: 


3978 


ACT 
Relating taxation shares preferred stock, capital notes, and 
debentures banks while owned the Reconstruction Finance 
Corporation and reaffirming their immunity. 


enacted the Senate and House Representatives the 
United States America Congress assembled, That section 304 
the Act “An Act provide relief the existing national 
banking and for other purposes,” aprpoved March 
1933, amended, further amended adding the end thereof 
the following: 

“Notwithstanding any other provision law any privilege 
consent tax expressly impliedly granted thereby, the shares 
preferred stock national banking associations, and the shares 
preferred stock, capital notes, and debentures State banks and 
trust companies, heretofore hereafter acquired Reconstruction 
Finance Corporation, and the dividends interest derived therefrom 
the Reconstruction Finance Corporation, shall not, long 
Reconstruction Finance Corporation shall continue own the same, 
subject any taxation the United States, any Territory, 
dependency, possession thereof, the District Columbia, 
any State, county, municipality, local taxing authority, whether 
now, heretofore, hereafter imposed, levied, assessed, and whether 
for past, present, future taxing period.” 


Sec. Effective upon the date enactment this Act, interest 
charges all loans the Reconstruction Finance Corporation 
closed banks and trust companies, now force made subsequent 
the date enactment this Act, shall not exceed 314 per centum 
per annum condition that the rate interest charged debtors 
‘such banks trust companies shall not exceed 414 per centum per 
annum; otherwise such interest rate shall fixed the Recon- 
struction Finance Corporation: Provided, however, That pro- 
vision this Act shall construed authorize reduction the 
rate interest such loans the Reconstruction Finance Corpo- 
ration retroactive from the date enactment this Act. 


Sec. any provision, word, phrase this Act, the 
application thereof any condition circumstance, held invalid, 
the remainder the Act, and the application this Act other 
conditions circumstances, shall not affected thereby. 
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Amendments the Federal Laws Suggested 
Comptroller’s Report 


the report the Comptroller the Currency, recently 
made public, there are suggestions for several corrective and 
clarifying amendments made the Federal laws regu- 
lating banking. 

Conversion state bank into national bank. Section 
5154 the United States Revised Statutes (12 Code 
85) provides that state bank, having unimpaired capital 
sufficient entitle become national bank, may convert 
into national bank upon vote fifty-one per cent. its 
capital stock and upon complying with the other requirements 
the law. Comptroller’s report points out that, 
several states, state banks are not permitted issue preferred 
stock and have, instead, issued the Reconstruction Finance 
Corporation capital notes and debentures. Under the present 
law, these capital notes and debentures not constitute capi- 
tal and cannot considered determining the amount 
capital the state bank the case conversion. is, 
therefore, suggested that this section the law amended 
that the Comptroller authorized approve conversions 
irrespective the amount capital the state bank, pro- 
vided the capital, after the conversion has taken place, meets 
the present requirements the law. 

Declaring dividends. Section 5199 the United States 
Revised Statutes (12 Code §60) provides for the 
declaration dividends the directors national bank 
semiannually. The report recites that “the question the 
soundness the provisions the statute that dividends may 
declared only semiannually has been raised consider- 
able extent,” and suggested that this provision the law 
clarified. 

Regulations. The power make rules and regulations 
vested statute the Federal Reserve Board and the 
Federal Deposit Insurance Corporation. The report suggests 
that power granted the Comptroller the Currency 
“to make such rules and regulations are necessary enable 
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him effectively perform the duties, functions services 
specified the banking laws.” 

Rules Deposit Insurance Corporation. Subsection 
(n) (4) section 101 the Banking Act 
Code 264 (n) authorizes the Federal Deposit Insur- 
ance Corporation, until July 1936, make loans open 
closed insured banks where the same will reduce the risk 
threatened loss the Corporation will facilitate 
merger consolidation one insured bank with another. 
The report suggests the elimination the expiration date 
this subsection the end that the provisions thereof may 
made permanent. 

District Columbia trust companies. The report also 
recommends that every trust company the District 
Columbia have succession until dissolved the act its 
shareholders, forfeiture its franchise reason violation 
law, termination its existence act Congress, 
until placed receivership. This similar the pro- 
vision which now applies national banks under section 5136 


the United States Revised Statutes (12 Code 24). 


First National Bank Fort Worth Blewett, Court Civil Appeals 


BANKING DECISIONS 


this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE DEPOSITOR FOR 
BOOKKEEPER’S FORGERIES 


Texas, Rep. (2d) 487 


bank paid series checks drawn through period 
about seven months, the signatures which were forged the 
depositor’s bookkeeper. the first each month during that 
period the bank returned the depositor statement together with 
the paid check vouchers. The bookkeeper succeeded keeping 
knowledge the forgeries from the depositor withdrawing the 
forged checks and altering the figures the depositor’s books 
that they agreed with the balances shown the bank’s statements. 
appeared that the forgeries were apparent the faces the 
checks. was held that the loss was due the bank’s negligence 
and that the depositor had exercised due care checking the bank’s 
statements. was accordingly held that the bank was liable for 
the depositor’s loss. 

bank depositor is, course, under obligation examine 
the statements and cancelled checks sent him his bank and 
report the bank any irregularity which discovers. The de- 
positor not required perform this duty personally but may 
delegate competent employee. 

The present case was one which the duty examining the 
account was entrusted good faith employee who had been 
guilty forging checks against the account. some states 
held, cases this kind, that the depositor charged with the 
employee’s knowledge the forgery and that stands better 
position than had received actual notice the forgeries and 
had neglected notify the bank. States which have decisions hold- 
ing that the depositor, and not the bank, liable for such case 
are Alabama, Indiana, Massachusetts, New Jersey, Pennsylvania and 
Virginia. Decisions, which hold, keeping with the present Texas 
decision, that the depositor not liable case this kind are 
also found Maryland and Missouri. 


Suit Blewett and another against the First National Bank 


Fort Worth and others. Judgment for plaintiffs, and named defendant 
appeals. 


Affirmed. 
Price Christopher, Fort Worth, for appellant. 


decisions see Banking Law Journal Digest (Fourth 


Edition) 


298 


294 THE BANKING LAW JOURNAL 


McLean and Glover Johnson, all Fort Worth, for ap- 
pellees. 

MARTIN, J.—The statement the nature and result this suit 
contained the brief appellant, not being controverted, any 
respect appellees, here adopted correct statement the case 
this court: 

Blewett and Stinnett, Jr., alleging that they were co- 
partners doing business Fort Worth, Tex., under the name 
Blewett-Stinnett Grain Company, filed this suit the Ninety-sixth 
district court Tarrant County, Tex., the 23d day June, 1934, 
against the First National Bank Fort Worth, Tex., Inez Jordan, 
and the Central Surety Insurance Company, seeking judgment against 
the defendant Jordan the sum $6,378.86, alleged have been 
obtained the defendant Jordan either forged checks which were 
paid through the First National Bank Fort Worth, Tex., em- 
bezzlement, and seeking judgment against the First National Bonk 
Fort Worth, Tex., the sum $5,978.86, and likewise seeking judg- 
ment against the Central Surety Insurance Company the sum 
$4,353.86. 

order that the court understand these various amounts should 
pointed out here that $6,378.86 was the total sum sued for plain- 
tiffs, and that the sum $5,978.86 the total liability asserted 
plaintiffs against the First National Bank; this sum being the total sum 
sued for less $400 which was not asserted against the First National 
Bank because the $400 represented two checks $200 each admittedly 
indorsed the plaintiffs but cashed the defendant Jordan, who 
kept that sum money, and alleged have embezzled the same. 
The First National Bank not interested the $400, and judgment 
was rendered the trial court against appellant, First National Bank, 
for such sum. 

All the forgeries and embezzlements took place between the Ist 
May, 1933, and the 20th November, 1933, and the amounts in- 
volved logically fall into two separate divisions time, from May 
13th and including August 1933, during which time Inez 
Jordan, although the employ plaintiffs, was not covered 
fidelity bond, and during which time she alleged have forged checks 
amounting $2,025. The second period time from August 
November 20, 1933, during which time the defendant, Inez Jordan, 
worked for the plaintiffs, appellees herein, under fidelity bond issued 
the Central Surety Insurance Company, and during which time 
she alleged have forged embezzled moneys the extent 
$4,353.86, which sum included the $400 mentioned hereinabove. 

The plaintiffs therefore, while suing only for the total sum 
$6,378.86, contended only for the joint liability against Inez Jor- 


p 
( 
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dan and Central Surety Insurance Company the $400, claimed 
under joint liability against Jordan and the First National Bank for 
the from May 13th and including August 5th, amounting 
$2,025, and claimed the joint and several liability against the First 
National Bank, Central Surety Insurance Company, and Inez 
Jordan for $3,953.86 covering the alleged forgeries for the second 
period time from August November 20, 1933. 

Plaintiffs alleged that they opened bank account with the defend- 
ant First National Bank some time prior 1932, and that each the 
partners was authorized sign checks for the purpose withdrawing 
the funds from the account, and that the relation bank and depositor 
continued exist until about the 20th day November, 1933. 

Inez Jordan was bookkeeper, acting the capacity both 
and bookkeeper for the plaintiffs, having begun her employment 
1932 and continued such until about the 20th November, 
1933, and during that time Inez Jordan, the employee the plain- 
tiffs, had charge the books, records, accounts, made all deposits for 
the partnership the bank, generally handling the bank account, and 
monthly receiving from the bank bank statement and the returned 
canceled checks. 

The defendant Jordan, although acting this confidential capacity, 
was under bond the plaintiffs until August 1933, when the 
plaintiffs secured bond with the Central Surety Insurance Com- 
pany, and the same day authorized the First National Bank Fort 
Worth, Tex., honor her signature the firm’s checks, although, 
course, not authorizing her sign the partners’ names the checks. 

The plaintiffs allege that the defendant Jordan had falsely and 
fraudulently represented the defendant First National Bank that 
checks the total sums hereinabove pointed out had been signed with 
the genuine signatures one the partners, that the defendant bank 
had paid such checks, and that the defendant Jordan had converted 
the same her own use and benefit; and supplemental petition 
plaintiffs alleged that the officers, agents, and employees the defend- 
ant First National Bank were negligent paying said checks, and that 
such negligence was the proximate cause the loss. 

Plaintiffs allege that demand was made upon the bank for the sums 
above mentioned January 30, 1934, nowhere alleging, however, neither 
anywhere disputed, that they ever made any protest nor outery 
against any sums being improperly charged their bank account, and 
never any time nor any manner denounced any item charged 
against plaintiffs’ bank account with defendant prior January 30, 
1934, least prior November 20, 1933. 

The defendant First National Bank, appellant herein, joined issue 
with the plaintiffs the grounds, and specially pleaded, that 
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before the day each and every month during the period from 
the fall 1932 until November 20, 1933, the defendant bank had de- 
livered the plaintiffs, their authorized agent, Inez Jordan, 
their request and upon the said Jordan’s calling the bank for such 
statements, itemized statement plaintiffs’ account with the First 
National Bank showing all charges made against the account and all 
credits the account, and all paid checks each and every month, 
that, although the forgeries are alleged the plaintiffs have com- 
menced May 13, 1933, and have continued through each and every 
month and November 20, 1933, period almost seven 
months, the plaintiffs never any time made any complaint nor protest 
the items charged against their account, and never any time 
denounced any item charged against the account forgery when 
was the duty plaintiffs, there were such forgeries, have de- 
nounced same, and defendant First National Bank defended therefore 
upon the theory negligence the plaintiffs such bar the plain- 
tiffs’ right recovery, or, any event, such contributory negligence, 
which was the direct and proximate cause the loss, bar the 
plaintiffs’ right recovery upon the theory accounts stated, and 
upon the theory equitable estoppel; the facts with reference all 
such theories having been fully and specifically pleaded the de- 
fendant First National Bank its first amended original answer. 

The defendant First National Bank specifically alleged that, although 
the monthly statements and canceled checks were returned each and 
every month, the plaintiffs negligently and carelessly failed examine 
said statements and canceled checks, when even casual examination 
thereof would have disclosed the forgeries and that such negligence and 
the plaintiffs was the direct and proximate cause the 
defendant bank making payment any and all the alleged forgeries; 
that, any time within reasonable time after the day June, 
1933, the forgeries having commenced during the month May, 1933, 
the plaintiffs had even casually inspected examined their accounts, 
they would have discovered such forgeries, and could have and should 
have denounced such forgeries, and, having done so, the bank could 
have protected itself both against the alleged forger past trans- 
actions and all events future forgeries, and that the direct 
proximate cause the loss was the negligence the plaintiffs failing 
make such examination. 

Defendant First National Bank, appellant herein, likewise specifically 
alleged that the defendant Jordan was trusted employee the plain- 
tiffs whom plaintiffs had put charge their books, papers, documents, 
all incoming and outgoing checks and vouchers, and had been put for- 
word the representative plaintiffs handling their bank account 
and all affairs with the bank, making plaintiffs’ deposits, had even 


THE BANKING LAW JOURNAL 297 
been authorized sign plaintiffs’ checks, and all times received 
plaintiffs’ bank statements and returned canceled vouchers; that plain- 
tiffs, having made nor denounced any item forgery during 
all the months from May until November, although plaintiffs had re- 
ceived their statements and canceled checks monthly, defendant bank, 
appellant herein, assumed, had right do, that its account, 
reported the 1st each month, was all things correct (an account 
stated), and that the plaintiffs, account their negligence not 
examining said bank’s statements and returned canceled vouchers, and 
failing promptly and within reasonable time notify defendant 
bank, appellant herein, the forgeries, and accepting their ac- 
quiescence all such statements, are estopped equity from asserting 
that any the checks were forged improperly paid; that all said 
wrongful, careless, and negligent acts the plaintiffs themselves was 
the direct and proximate cause all losses. 

With the issues thus joined, this cause was tried the court with- 
out the intervention jury, beginning the 6th day December, 
1934, and judgment was thereafter rendered for the plaintiffs all 
respects prayed for December 11, 1934, but motion for new 
trial was thereafter filed the defendant First National Bank, well 
the plaintiffs, each which motions for new trial were the 
overruled January 1935. 

The defendant First National Bank duly gave notice appeal, 
and January 23, 1935, within the time prescribed law, filed its 
supersedeas bond which was approved the district clerk. 

This cause now regularly before this court appeal for review 
the errors complained the court below. 

Appellant predicates several assignments error upon the form 
which the trial court expressed his findings fact and conclusions 
law. some instances findings fact are expressed conclusions 
law and the instrument subject some the criticisms leveled 
whole, and, although the court incorrectly called finding fact 
legal are not confined such headings, but may look 
the entire instrument see supports the judgment rendered. 
Doing this, are led overrule assignments Nos. 10, inclusive, 
which are all based upon this document, either directly indirectly. 
Clay Richardson (Tex. Civ. App.) 235; Wells Yarbrough, 
Tex. 660, 865; Leonard Torrance (Tex. Civ. App.) 210 
295. Under these authorities the errors indicated are not re- 
versible errors. 

The other assignments are all grouped for convenience 
discussion, they all the merits the controversy and may 
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embraced under the one question whether the negligence the 
plaintiffs below contributed the loss their money through the 
forgeries perpetrated their servant and trusted employee, Miss Inez 
Jordan. 

the loss was alone the negligence the defendant 
bank and its officers, then the judgment the trial court should stand 
rendered but if, the other hand, there was negligence the part 
plaintiffs which contributed the loss the money, then said judg- 
ment was incorrect and should here remedied. The undisputed facts 
are that for period more than seven months Miss Jordan drew 
money from the bank forged checks, and during this entire period 
such paid checks were returned the bank monthly statements 
account for the examination the depositors, with the printed formal 
request that the customer examine each report statement and make 
complaint any errors were found. The trial court finds fact 
the forgeries the part the defendant Jordan were palpable, 
plain and apparent their face that the defendant bank could have 
the exercise ordinary care detected such forgeries advance its 
payment any them.’’ Whereupon finds that ‘‘the aforesaid 
negligence the part the defendant bank was the direct and proxi- 
mate cause the successful consummation such forgeries the part 
the defendant 

The trial court further found that the ‘‘plaintiffs’’ (appellees here) 
ordinary care the supervision and examination their 
bank account with the defendant 


While each these findings classified the document under the 
heading ‘‘Conclusions Law,’’ are not authorized under the de- 
cisions above cited and many others ignore them for that reason. 
They are, course, findings fact, and such must given the 
same force and effect they were found jury. other words, 
there any evidence the record support them, then they are 
binding upon this court. Tex. Jur. 1102, and authorities there cited. 

evidence that Inez Jordan did not submit the forged checks 
her employers, but withdrew and secreted them, also that she deftly 
altered the statements account conceal her forgeries and 
prepared reconciliations for their examination each month which showed 
proper balance between the bank’s statements and the firm’s books, 
and the trial court held that their examination such statements and 
reconciliations was the exercise ‘‘ordinary care’’ under the circum- 
stances, and, under well-established rules governing the action 
court, are not permitted render different finding, even though 
some might have reached different conclusion upon the evidence. 

That the findings the trial court must sustained unless there 
evidence support them held the Chapman First 


a a 
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National Bank (Tex. Civ. App.) 275 498, and many other au- 
thorities. 

While the evidence rather strongly tends, the opinion the 
writer, support the defenses interposed the appellant bank, 
feel impelled the force the findings the trial court and the law 
ordered. 


LAW AFFECTING RIGHTS BUILDING AND 
LOAN SHAREHOLDERS UNCONSTITUTIONAL 


Treigle Acme Homestead Association, United States Supreme Court, 
Sup. Ct. Rep. 408 


The Louisiana statute, Laws 1932, Act No. 140, altering the 
withdrawal rights building and loan association shareholders 
and imposing additional conditions the exercise such rights, 
Federal Constitution, providing that state may pass any law 
which impairs the obligation contract, and with the Four- 
teenth Amendment, which prohibits the taking property 
without due process law. 

The court points out that, while these associations, like banks 
and public service companies, are subject degree regulation 
which would unnecessary and unreasonable the case 
purely private corporation, laws touching them must confined 
purposes reasonably connected with the public interest. 


Appeal from the Supreme Court the State Louisiana. 
Separate suits Camille Treigle against the Acme Homestead 
Association and against the Thrift Homestead Association, the 
Treigle Sash Factory, Incorporated, against the Conservative Home- 
stead Association and against the Union Homestead Association, and 
Joseph Mitchell against the Conservative Homestead 
From judgment the Supreme Court Louisiana the first- 
mentioned case (181 La. 941, 160 So. 637, 69) reversing 
judgment awarding plaintiff injunction and dismissing the suit, 
plaintiff appeals; the other cases being considered connection there- 

Reversed. 

Mr. Alex Swords, New Orleans, La., for appellant. 

Mr. Delvaille Theard, New Orleans, La., for appellee. 
Mr. Justice Roberts delivered the opinion the Court. 
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This one five appeals from decision the Supreme Court 
Louisiana, presenting the question whether certain provisions 
Act No. 140, adopted the Legislature that state July 12, 1932, 
are consistent with article 10, and section the Fourteenth 
Amendment, the Constitution the United States. 

Prior the adoption Act No. 140 the laws Louisiana pro- 
vided that every stockholder domestic building and loan associa- 
tion should have the right withdraw member upon filing 
written notice intention do; and thereupon receive the 
amount his investment and share the profits. Every association 
was required keep register, which notices withdrawal were 
entered the order presentation; and pay withdrawals 
that order. the proportion the association’s income ordinarily 
made applicable the demands withdrawing members was insuffi- 
cient pay all such demands within sixty days from date notice, 
one-half the association’s receipts was set apart liquidate 
such members’ claims, until all deferred claims were paid. 

May 19, 1932, appellant, owner fifty shares full-paid 
stock appellee, building and loan association incorporated and 
domiciled Louisiana, gave written withdrawal notice. Thereafter 
the Legislature adopted Act No. 140 1932. section the di- 
rectors any association are authorized, before making any appro- 
priation receipts which may applied the liquidation claims 
withdrawing members, use its receipts and funds for operating 
expenses, maintenance, and improvement repossessed property, pay- 
ment obligations, and creation cash reserves for future dividends. 
Section provides that whenever, subsequent the passage the 
act, the proportion receipts ordinarily made applicable the de- 
mands withdrawing members insufficient pay all demands 
within sixty days from date application for withdrawal, the appli- 
first the list shall receive per cent. the amount due him; 
not less, however, than $500. any balance his claim trans- 
ferred the end the list and, except hereafter noted, 
receive further payments until his name shall have reached the head 
the list. Each pending application similarly treated. New 
applications are placed the foot the list. The association 
may, however, its discretion, pay full any demand which amounts 
less than $100 and may also pay not more than $100 per month 
any applicant the directors find his necessities call for such payment. 

Section gives the directors discretionary power authorize 
allowance the amount unpaid withdrawals under such terms and 
conditions the amount individual withdrawals view the 
time the application has been the list, otherwise, the board 
may decide; but the amount such allowance not exceed per 
cent. the rate dividend currently paid cash continuing 


THE BANKING LAW JOURNAL 301 


members’ shares. The allowance may withdrawn any with- 
out affecting the association’s right continue pay dividends 
the shares continuing members. 

Section empowers the directors allocate, from receipts other 
assets, sums paid withdrawing members; and supersedes the 
earlier provision for setting aside per cent. all receipts for this 
purpose. The section further provides that per cent. the gross 
receipts may used for making loans notwithstanding the existence 
withdrawal list and that all, any part, the funds and current 
receipts may expended for payment debts, operating expenses, 
dividends continuing members. 

The appellant brought suit the civil district court for the parish 
Orleans restrain the appellee from complying with the foregoing 
provisions Act No. 140. his petition recited his ownership 
full-paid shares; his rights under the association’s charter and by- 
laws and the statutes prior the adoption that act; his 
application May 19, 1932, for withdrawal his shares. alleged 
that, subsequent the date his notice, other similar applications 
had been made and paid full but that his had not been reached for 
payment; that, violation the Contract Clause and the Fourteenth 
Amendment the Federal Constitution, Act No. 140 purports de- 
stroy and materially change his vested rights withdrawing share- 
holder. rule nisi issued, the appellee answered, and also excepted 
the petition and demand for failure state right action 
cause action. Judgment awarding injunction was reversed 
the Supreme Court Louisiana and the suit was dismissed. 

The statute, section 76, provides: ‘‘Any person holding shares 
association who attacks the constitutionality any 
provision this statute, must file suit that effect against the 
association within ninety days from the time when the present Statute 
goes into effect; and said period ninety days now fixed the 
term prescription within which any remedy that behalf must 
instituted the courts any member other person; and the failure 
file such suit within that delay shall deemed and held all courts 
all times thereafter acquiescence provision 
the present statute and after such ninety-day period further 
attack the constitutionality provision the pres- 
ent statute can 

The appellant instituted his suit within the ninety-day period. 
his petition alleged that had adequate remedy law, and that 
would suffer irreparable injury the appellee’s officers acted 
permitted required the statute. The Supreme Court said: ‘‘There 
doubt, however, that the Act 1932 did prevent some the 
many withdrawing shareholders building and loan associations 
throughout the state from collecting the amount their shares full 
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the time when payment would have been made this statute had 
not been adopted. shall rest this decision, therefore, upon the 
proposition that the Act 1932 did deprive the plaintiff ad- 
vantage, and valuable right, which enjoyed virtue having 
his name the withdrawal list more than sixty days before the statute 
was adopted. The question, therefore, whether the Legislature could 
deprive the plaintiff the advantage and right which enjoyed, 
without violating the constitutional limitation forbidding the passing 
law impairing the obligation contracts, divesting vested 

The statute impairs the obligation the appellant’s contract and 
destroys his vested rights contravention article 10, and 
Amendment 14, the Constitution. 

The court below held the challenged sections the act proper exer- 
tions the state’s police power, upon the view that state legislation 
promote health, safety, morals, welfare cannot defeated 
private contracts between citizens, nullified because interferes 
with vested rights; and, since building and loan associations are 
creatures the state, the power alter and amend their charters 
inheres the sovereign. The appellant, conceding the correctness 
these propositions, insists that the statute not fact valid 
exercise the police power and cannot sustained amendment 
the association’s charter. 

The appellee asserts the act was adopted meet the existing eco- 
nomic emergency; members of, and borrowers from, building and loan 
associations found themselves unable keep their dues and interest 
those whose savings were invested the shares such asso- 
ciations were compelled their necessities seek withdrawal the 
investment; these conditions imperiled the usefulness, not the exist- 
ence, many building and loan associations; the state had vital 
interest their preservation and the equitable administration their 
assets the interest all concerned. The appellant replies that the 
sections under attack are neither intended nor adapted conserve the 
assets building associations, but, the contrary, affect merely the 
rights members inter sese, and are unreasonable and arbitrary inter- 
ferences with vested contract rights. 

The act revision and codification the statutory law govern- 
ing building and loan associations, including their incorporation, man- 
agement, supervision state administrative authority, winding up, 
and dissolution. does not purport deal with any existing emer- 
gency and the provisions respecting the rights withdrawing members 
are neither temporary nor conditional. Compare Worthen Co. 
Thomas, 292 426, 433, 434, Ct. 816, Ed. 1344, 
173. The sections question not contemplate the liquida- 
tion associations, the conservation their assets, the distribution 
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thereof amongst creditors and members. sections deal with these 
matters. Section merely changes the order payment those en- 
titled withdraw their investments. The section effects reduction 
the amount the debt, postponement payment the total, 
but redistribution the proportions paid individuals. The 
provision comparable statute declaring that whereas preferred 
stockholders heretofore have enjoyed priority the distribution 
assets, that respect they shall hereafter stand pari passu with com- 
mon stockholders. Such interference with the right contract can- 
not justified saying that the public interest the operations 
building associations may controlled and regulated, that the 
same interest their charters may amended. The statute merely at- 
tempts, for discernible public purpose, the abrogation contracts 
between members and the association lawful when made. This cannot 
done under the guise amending the charter powers the cor- 
poration. Compare Bedford Eastern Building Loan Association, 
181 227, Ct. 597, Ed. 834. 

Under existing law, and the appellant’s contract, per cent. 
the receipts the association had set apart pay withdrawing 
members. the new legislation this requirement abolished and the 
amount set aside left the sole discretion the directors. 
They are authorized apply the association’s receipts the making 
loans, payment old new debts, dividends continuing 
members, the creation cash reserve for future dividends. 
The sections permitting such use the amounts collected not tend 
conserve the assets the association, render more solvent, 
insure that its affairs will administered protect the in- 
vestments the continuing and withdrawing members. They alter 
the rights the withdrawing members between themselves and 
against continuing members. 

The appellee bases its entire argument support the challenged 
enactment upon the proposition that, building and loan associations 
are incorporated for quasi-public purpose, the state has peculiar 
interest and concomitant power supervision and regulation pre- 
vent injury and loss their members; and said that this court 
the principle Hopkins Federal Savings Loan Associa- 
tion Cleary al., 296 Ct. 235, Ed. ——, de- 
cided December 1935. have disposition qualify what was 
there said. recognize that these associations, like banks and public 
service companies, are subject degree regulation which would 
unnecessary and unreasonable the case purely private cor- 
poration. But laws touching building and loan associations, like those 
affecting banks utility companies, must confined purposes 
reasonably connected with the public interest distinguished from 
purely private rights. The Legislature has greater power inter- 
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fere with the private contracts such corporations, the vested rights 
their stockholders such, under the pretext public necessity, 
than would have attempt the same ends case private 
corporation. Though the obligations contracts must yield proper 
exercise the police power, and vested rights cannot inhibit the proper 
exertion the power, must exercised for end which fact 
public and the means adopted must reasonably adapted the ac- 
complishment that end and must not arbitrary oppressive. 

have pointed out, the questioned sections deal only with 
private rights, and are not adapted the legitimate end conserving 
equitably administering the assets the interest all members. 
They deprive withdrawing members solvent association existing 
contract rights, for the benefit those who remain. hold the 
challenged provisions impair the obligation the appellant’s contract 
and arbitrarily deprive him vested property rights without due 
process law. 

The judgment the Supreme Court Louisiana must reversed. 
Nos. 288, 289, 290, and 316 involve the same question the instant 
case, like judgment will entered each. 

ordered. 


SURVIVOR ENTITLED SAVINGS DEPOSIT 


Batal Buss, Supreme Judicial Court Massachusetts, 199 
Rep. 750 


savings bank depositor changed the account from one stand- 
ing his name one the names himself his daughter, 
either The depositor retained the right 
draw against the account during his lifetime. Upon his death 
was held that the daughter was entitled the fund survivor. 


Petition equity the probate court Michael Batal, ad- 
ministrator cum testamento annexo, against Mary Buss and another. 
From the decree, the petitioner appeals. Affirmed. 

Collins, Lawrence, for appellant. 

Kane, Lawrence, for appellees. 


establish title the petitioner deposit savings bank and 
require Mary Buss deliver the petitioner the deposit and deposit 
book. was entered after hearing the effect that the deposit 
book and deposit were the property Mrs. Buss and dismissing the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401, 423. 
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petition. The evidence not reported. The trial judge made find- 
ing material facts substance follows: The petitioner the 
administrator with the will annexed John Fraize, late Andover. 
His will dated March 1931, and admitted probate June 27, 1934, 
provided the first clause: ‘‘My daughter, Mary Fraize Buss, 
see that get proper burial, pay for the same, also pay any debts which 
may owe the time death. The above paid her 
personally and not from 1921 the testator gave 
deposit the Andover Savings Bank Mrs. Buss, the validity 
which not now questioned. September 15, 1922, the testator 
opened another account his own name the Andover Savings Bank 
numbered 35833. January 23, 1932, went the bank alone and 
changed the account the names ‘‘John Fraize Mary Buss, 
payable either Two days after doing this ‘‘handed’’ 
the deposit book Mary Buss and said ‘‘I giving you this book. 
After gone this money Mrs. Buss went the bank 
two days later and the teller gave her identification card and she 
signed it. The amount deposited this book January 20, 1932, was 
$5,167.01. After delivering the deposit book Mrs. Buss, the testator 
took and kept his own possession until went the hospital 
short time before died. withdrew money from the account 
thereafter for his living expenses and for other purposes wished. 
first, and for period about year January 12, 1933, made 
the withdrawals person. After that date would sometimes give 
the deposit book Mrs. Buss and tell her how much money get, and 
she would the bank, withdraw the amount desired and return 
the book with the money him. the time changed the deposit 
into joint account, told the teller that Mary was good girl and 
wished her have that money. also ‘‘said something the 
effect that would like have she could withdraw the money 
for him case short time before died the physical 
condition the testator became bad that could not cared for 
his daughter his sister their homes and was taken 
hospital. the morning left Mrs. Buss’ house the hospital 
gave her the deposit book and has been her possession ever since. 
said nothing this time when handed her the book. After the 
testator’s death Mr. Buss paid the hospital bill, the funeral bill and 
the doctor’s bill, and erected head stone the testator’s grave using 
the money withdrawn her from deposit numbered 35833. Through- 
out the period from 1921 his death the testator was sound mind 
and understood all the above described transactions relation 
his bank deposit. fraud, misrepresentation undue influence was 
used exerted Mrs. Buss upon the testator procure the transfer 
and assignment the deposit her. 


These findings fact must accepted true. The question 
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whether the decree lawfully could have been entered those facts. 
Patterson Pendexter, 259 Mass. 490, 492, 156 687; Granlund 
Saraf, 263 Mass. 76, 79, 160 408. Mrs. Buss took survivor the 
title the entire deposit. Chippendale North Adams Savings Bank, 
222 Mass. 499, 501, 502, 111 371; Perry Leveroni, 252 Mass. 
390, 147 826; Rockefeller Davenport, 277 Mass. 105, 177 
856. The reservation the right withdrawal the testator 
did not impair the validity the gift. stands the same footing 
reservation income for life. Coolidge Brown, 286 Mass. 504, 
507, 190 723. The contract between the testator and his daughter 
did not violate the statute wills (G. [Ter. Ed.] 191). McKenna 
260 Mass. 481, 157 517. There nothing inconsistent 
with this conclusion Battles Millbury Savings Bank, 250 Mass. 
180, 145 55, and similar decisions. The earlier completely ex- 
ecuted gift and transfer the testator another savings bank deposit 
his daughter not affect the validity the final decree. The decree 
was rightly entered the facts found. Brodrick O’Connor, 271 
Mass. 240, 171 479; Holyoke National Bank Bailey, 273 Mass. 
551, 556, 174 230. 

Decree affirmed. 


ACCELERATION CLAUSE DOES NOT AFFECT 
NEGOTIABILITY BONDS 


Paxton Miller, Appellate Court Indiana, 200 Rep. 


Bonds secured mortgage and due three years after date, 
contained provision the effect that the entire amount prin- 
cipal and interest would become due the holder’s option the 
event default the payment any the interest coupons 
attached the bonds breach any the covenants the 
mortgage securing the bonds. was held that this provision did 
not destroy the negotiability the bonds. 

The clause which, was contended, made the bonds non- 
negotiable, printed full the opinion below. 


Action Margaret Miller and others against Eleanor Paxton. 
From judgment for plaintiff, after demurrer part the answer 
was sustained, defendant appeals. 

Affirmed. 

Bomberger, Peters Morthland, Hammond, for appellant. 


Henry Cleveland and Wilson Wilson, all Hammond, for 
appellees. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§864, 881. 
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WIECKING, J.—This was action appellees below for the 
foreclosure certain notes and mortgage the sum $6,000, ex- 
ecuted appellant and her husband the 27th day November, 
1929, due three years after date, with interest payable semiannually. 
The complaint was one paragraph, alleging failure pay the in- 
terest due May 27, 1932, and that the appellees were holders the 
notes (bonds) due course without notice. this complaint the 
appellant filed answer two paragraphs, the first general denial 
and the second alleging want consideration. The appellees filed 
demurrer the second paragraph answer, which demurrer was sus- 
tained the court. The appellant then with leave court withdrew 
her first paragraph answer general denial and refused plead 
further, whereupon the court rendered judgment for the appellees. 
The sole error assigned this court the action the trial court 
sustaining the appellees’ demurrer the appellant’s second paragraph 
answer. 

The appellant’s contention that the notes question were not 
negotiable instruments within the meaning the Uniform Negotiable 
Instruments Law, and, being nonnegotiable, were subject all de- 
fenses even the hands purchasers before maturity and without 
notice. 

conceded both parties that the whole matter turns upon 
certain clause contained said bonds. The bonds their face showed 
themselves signed the maker, were promise pay sum 
certain money, and were payable Hammond National Bank 
Trust Company bearer. They were due three years after date. 
Each bond also contained the following clauses: 


hereby agreed that default made the payment 
any one said interest coupons when the same becomes due, 
breach any the covenants contained mortgage deed 
securing the payment hereof, then the election the legal holder 
hereof and without notice said principal sum and all interest accrued 
thereon and attorney’s fees shall once become due and payable 
anything hereinbefore contained the contrary notwithstanding.’’ 


The contention appellant that, because this clause the 
bond, the liability the appellant and the rights the appellees can- 
not completely determined from the face the notes bonds and 
that qualifies and makes uncertain conditional the promise pay. 
Appellees contend that the promise pay certain and unconditional 
and that the clause question only accelerates maturity for failure 
pay interest and installments when due. 

Under section 19-101, Burns’ Annotated Statutes (Indiana) 1933, 
Baldwin 1934, 12818, order for instrument negotiable, 
must conform certain requirements, among which are: (1) 
must contain unconditional promise order pay sum certain 
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future time’’; and (3) ‘‘must payable order bearer.’’ 
tion 19-101, Burns’ Annotated Statutes (Indiana) 1933, Baldwin 1934, 
12818, section Acts 1913, 120. 

Under section 19-102, Burns’ Annotated Statutes (Indiana) 1933, 
Baldwin 1934, 12819, being section chapter the Acts 
1913, ‘‘the sum payable sum certain within the meaning this 


stated instalments, with provision that upon default 
payment any instalment interest, the whole shall become 


Another section the same act (Negotiable Instruments Law) 
must also considered with this question. That section 19-104 
Burns’ Annotated Statute (Indiana) 1933, Baldwin 1934, 12821, 
which follows: 


[12821] (11363). Time for Payment.—An instrument 
payable determinable future time, within the meaning this act, 
which expressed payable: 

fixed period after date sight; 

before fixed determinable future time specified 

event, which certain happen, though the time happening 
uncertain. 

instrument payable upon contingency not negotiable, and 
the happening the event does not cure the defect.’’ 


The provisions the Negotiable Instruments Law are only declara- 
tory the law merchant existed most jurisdictions. Most the 
rules the law merchant were thoroughly established prior the 
passage the Negotiable Instruments Law and were practically the 
same most jurisdictions. The interpretations the law merchant 
differed many appellate tribunals, and generally the Uniform Ne- 
gotiable Instruments Law adopted the rule that was supported the 
greater weight authority. Some differences still exist phraseology 
the various states, but the greater part the subject-matter and the 
language are the same the states that have adopted the uniform law. 
The foregoing being so, the opinions adopted before the passage our 
act have some weight the solution the present problem. 

omit from the bond question this case the words ‘‘or 
case breach any the covenants contained mortgage deed 
securing the payment becomes negotiable instrument 
within the meaning sections 19-101 (12819), and 
19-104 (12821), supra, because contains definite promise pay 
years after date’’ sooner, ‘‘if default made the payment 
any one said interest coupons when the same becomes due’’ the 
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election the holder. the other hand, omit ‘‘three years 
after date,’’ the instrument immediately transformed into non- 
negotiable instrument, because then becomes payable only default 
interest breach covenant, and, these words standing alone, 
payable only ‘‘contingency’’ within the meaning section 
19-104 (12821), supra. 

The rule well established this state, however, that are not 
permitted ignore any word found the instrument, but must con- 
sider the whole note bond determining whether not ne- 
gotiable within the meaning the Negotiable Instruments Law. 

The debt under this bond becomes due any event ‘‘three years 
after date,’’ and, while may become due sooner upon act omis- 
sion the mortgagor, the debt cannot extend beyond the fixed and 
definite period set out the instrument. Any other interpretation 
would completely nullify the words ‘‘three years after date.’’ 

Before the enactment our Negotiable Instruments Law, our 
courts had held that language which merely accelerated the date 
payment did not destroy the negotiability the instrument. Walker 
Woollen al. (1876) Ind. 164, Am. Rep. 639; Cornell Nebeker 
(1877) Ind. 425; Woolen Ulrich al. (1878) Ind. 120. 

the case Walker Woolen, supra, the court said: ‘‘A note, 
order that negotiable accordance with the law merchant, must 
payable unconditionally and all events, and some fixed period 
time, upon some event which must inevitably happen. But the 
note here, have seen, contains unconditional promise pay 
the money the expiration six months from its date. contains 
promise, true, pay the money before that time should 
made out the sale the property mentioned. But this conditional 
promise pay the money before the time specified, unless performed, 
does not abrogate interfere with the obsolute promise pay the 
expiration the time. The conditional promise not being performed, 
the absolute promise pay the expiration the time specified 
remains full Such conditional promise, embodied note 
containing absolute promise pay time specified, does not 
destroy the negotiable qualities the paper, take out the 
operation the law 

Similar questions have been before courts other jurisdictions 
under Negotiable Instruments Laws similar our own statute, and 
such clauses have been held not destroy the negotiability the in- 
strument. Nickell Bradshaw (1919) Or. 580, 183 12, 17, 
623; Thorp Mindeman (1904) 123 Wis. 149, 101 417, 
146, 107 Am. St. Rep. 1003. 

broadly, the overwhelming weight authority the 


effect that, where note made payable definite day and also 
contains conditional promise pay earlier time, the instrument 
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not rendered nonnegotiable the acceleration clause. Kiskadden 
Allen, Colo. 206, 221; Walker Woolen, Ind. 164, Am. 
Rep. 639; Charlton Reed, Iowa, 166, 64, Am. Rep. 
808; Dobbins Oberman, Neb. 163, 356; Ernst Steck- 
man, Pa. 13, Am. Rep. 542; Joergenson Joergenson, Wash. 
477, 913, Am. St. Rep. 888; Chicago Railway-Equipment Co. 
Merchants’ Nat. Bank, 136 268, Ct. 999, Ed. 349; 
Smith Nelson Land Cattle Co., 212 56, 128 512; White 
Hatcher, 135 Tenn. 609, 188 61; Bright Offield, Wash. 
442, 143 159; Utah State Nat. Bank Smith [180 Cal. 1], 179 
160; First Nat. Bank Barrett, Mont. 359, 157 951; Siegel, 
Cooper Co. Chicago Trust Sav. Bank, 131 569, 417, 
Inst. (2d Ed.) 70; Eaton Gilvert Com. Paper, 220.’’ Nickell 
Bradshaw, supra. 


The apparent difficulty formulating definite rule applying 
the rule stated above distinguish between the various types 
acceleration clauses. 

this state, one type clause, the effect that, ‘‘if any time 
the holder the note deems himself insecure may declare the debt 
due,’’ has been held destroy the negotiability the instrument. 
Guio al. Lutes (1933) Ind. App. 157, 184 416, and cases 
there cited. This harmony with the cases decided the majority 
jurisdictions where the Uniform Negotiable Instruments Law 
effect. The decision this type case the theory that such 
provision gives the holder the instrument unlimited authority 
accelerate the maturity the note. 

However, there another line cases dealing with clauses where 
the depends upon act done omitted done the 
maker and not upon any act the payee holder. The weight 
authority favors the negotiability the instrument under such state 
facts. Nickell Bradshaw, supra; Thorp Mindeman, supra; 
Chicago Railway-Equipment Co. Merchants’ National Bank, 136 
268, Ct. 999, Ed. 349. 

the instant case the clause complained the instrument only 
accelerates the date payment, and then only account act 
done, omitted the maker. The question involved 
this case has not previously been decided the courts this state. 
therefore are free adopt the rule which consider sup- 
ported the greater weight authority and hold that the clause 
question does not destroy the negotiability the bond but only 
acceleration clause. The language comes within that phrase the 
statute which allows instrument payable ‘‘on before fixed 
determinable future time specified therein,’’ since the instrument 
due any event three years after date. Accelration clauses are ex- 
pressly sanctioned section 19-192 (12819), supra. note payable 
before’’ date certain negotiable under our statute, and 
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ean see real difference between such note and the instrument here 
suit which may become due upon default the maker and the 
option the holder. Such note not payable contingency 
within the meaninng our Negotiable Instruments Law. The instru- 
ment signed the Paxtons conforms with the requirements section 
19-101, Burns’ Annotated Statutes (Indiana) 1933, Baldwin 1934, 
12818, and negotiable instrument. Chicago Railway-Equipment 
Co. Merchants’ National Bank, supra; Nickell Bradshaw, supra; 
First National Bank Birmingham Jernett (1935) 229 Ala. 
564, 159 So. 73; Hunter Clarke (1900) 184 Ill. 158, 297, 
Am. St. Rep. 160. 

There was error the court sustaining the demurrer ap- 
pellant’s answer. 

Judgment affirmed. 


LIVING TRUST AGREEMENT 


Nelson Portland Trust Savings Bank, Supreme Court Oregon, 
Pac. Rep. (2d) 1051 


The plaintiff (trustor) turned over the defendant bank $20,000 
hold trust for the plaintiff. The trust agreement provided that 
the trustee should invest the fund and pay the income therefrom 
the plaintiff. The trustee paid the plaintiff amounts excess 
the income and the excess was charged against the principal fund. 
The plaintiff had notice this fact from the semiannual statements 
rendered the trustee. was held that, the circumstances, the 
plaintiff had cause complaint against the trustee. 


Suit Alice Nelson against Portland Trust Savings Bank, 
corporation, for accounting defendant plaintiff’s trustee. From 
decree favor defendant, plaintiff appeals. Affirmed. 

Marvin Holland, Portland, for appellant. 

the brief), for respondent. 


KELLY, J.—On the 30th day December, 1925, plaintiff and de- 
fendant executed trust agreement wherein defendant, thereinafter 
designated trustee, admits, certifies, and declares that received and 
accepted from plaintiff, thereinafter designated trustor, $20,000 
hold trust for the uses and purposes thereinafter stated. quote 
the further provisions said agreement far they are 
and relevant the questions presented here: 


Trustee 
Said Trustee shall have full power and authority invest the 
said trust fund and keep the same invested such securities are 
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prescribed for the investment trust funds the laws the State 
Oregon, including the right purchase such securities it, the said 
Portland Trust and Savings Bank, may have hand from time 
time, and such price may hold same for sale the public, with 
power any time, from time time, sell any part parts the 
investments made said Trustee shall deem expedient, and the net 
proceeds such sale sales invest aforesaid, with power also 
any time, from time time, change vary any the investments 
the principal the said trust fund said Trustee shall see fit, and 
purchaser from said Trustee shall under any obligation see 
inquire the application any such purchase moneys. 


and Income Determined Trustee 


Said Trustee hereby vested with sole and absolute discretion 
and power determine for any and all purposes this trust what 
shall constitute principal the trust estate, gross income therefrom, 
and net income available for distribution under the terms this trust. 


Collect and Disburse Income 


Said Trustee shall have power and authority collect all in- 
said trust and after paying therefrom all taxes, rates and 
charges upon respect thereto, and all expenses whatever nature 
attending the execution this trust, including the compensation here- 
inafter provided for said Trustee for its services, apply and pay 
over monthly during the continuance this trust unto Alice Nelson, 
Trustor, the sum One Hundred (100.00) Dollars; the first such 
payments made the first day February 1926. Such 
remittances, until further instructed the Trustor writing, 
deposited the credit her checking account name Mrs. Roy 
Nelson, the Northwestern National Bank, Portland, Oregon; 
provided, however, that the said Trustor shall entitled receive 
the entire balance such income should she desire, and upon receipt 
written instructions from the Trustor, the Trustee shall apply and 
turn over her the entire balance such income, together with such 
part parts the principal said trust fund the said Trustor 
shall have requested. 

the event that the Trustor shall not withdraw the entire income 
from said trust fund, the Trustee shall, the first day January 
each year during the continuance this trust, transfer the principal 
account such amount income may have accumulated and remains 
its hands; the amount transferred invested and reinvested 
herein provided for the investment the principal this trust. 


any time there shall default defaults the pay- 
ment the interest principal, both, upon any the investments 
said trust fund, then said Trustee shall exercise its honest judgment 
the proper legal proceedings necessary enforce said claim, 
whether legal proceedings shall taken all, whether accord, 
compromise any other method taken order settle such claim 
claims and said Trustee shall exercise its honest judgment the 
procedure adopted, such action shall not open for review any 
other legal authority. 
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Trustee 


Said Trustor shall indemnify said Trustee for any damage 
suffered expense incurred being defendant any suit law 
equity brought against for any cause whatsoever, except its 
own wilful default, because its capacity Trustee hereunder, and 
said Trustee shall have first lien upon said trust fund and the income 
thereof the extent such damage suffered expense 


Compensation 

Trustee shall have and receive compensation for its 
services herein the following fees: 

Upon the acceptance this trust opening fee $10.00; 

annual compensation equal five (5%) per cent. the 
income from the said trust; 

The sum $10.00 this trust closed during the life the 
Trustor, terminated after her death, sum equal one (1%) per 
cent. the principal the trust estate for the distribution, closing and 
settlement this trust according the terms hereof; 

Such reasonable compensation for any unusual extraor- 
dinary services rendered Trustee 


Plaintiff claims that defendant negligently disregarded its duties 
trustee and did not perform its obligations trustee the following 
particulars: 


Defendant invested trust funds promissory notes secured 
real estate inadequate value accordance with the statutory 
requirements investments trustees. The real estate forming the 
basis security for these investments was also inadequate, irrespective 
statutory requirements, and such investments would negligent, 
plaintiff contends, irrespective the statutory standard. 

Defendant failed have real estate, comprising the security, 
appraised competent disinterested appraisers, and keep evi- 
dence such appraisals hand. 

Defendant invested the trust estate without making proper 
any inquiry the soundness the investments, and many 
instances, mortgages which were long past due and delinquent, and 
which had not been extended record otherwise, and after the 
mortgages were default for want payment. Many the mort- 
gages, into which defendant put plaintiff’s trust funds, were those 

owned defendant (plaintiff insists) and were not good. This benefited 
defendant, and has resulted loss 

Defendant wrongfully expended large portions the trust 
fund manner unknown plaintiff for services and otherwise. 

Defendant took from the principal the trust estate and 
deposited checking account, funds without plaintiff’s 
written direction do, specified the trust agreement, and thus 
caused plaintiff believe funds from what she was drawing the 
checking account, were interest the trust investments, whereas, de- 
fendant’s bad investments were losing money (in far plaintiff 
was concerned) and defendant was causing plaintiff not conserve the 
res the trust, she otherwise would have done. 

Defendant refuses turn over plaintiff the remaining 
balance the trust its equivalent sound securities the type and 
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value which trust companies trustees are authorized invest trust 
funds, but insists upon plaintiff releasing defendant from liability 
responsibility, before defendant will turn over plaintiff any trust 
property terminate the trust. 


Defendant has not acted good faith trustee plain- 
funds. 


Defendant has collected commissions and penalties and vari- 
ous sums income from the operation this trust, and has kept such 
income itself and given plaintiff credit therefor—much excess 
the commission defendant the income from the trust, pro- 
vided for the trust agreement itself, 


While the trust agreement herein contains acknowledgment 


the defendant that the time its execution defendant received from 
plaintiff $20,000, the record discloses that only $900 cash was 
received. The remainder the corpus the trust consisted notes 
then held plaintiff. From 1921, when plaintiff’s husband died, 
until the date the execution the trust agreement aforesaid, plain- 
tiff had arrangement with defendant whereby securities selected 
defendant were purchased plaintiff, and that way the notes were 
obtained plaintiff, which she thus delivered defendant. 

the time this suit was instituted, the trust estate consisted 
ten items. Two these were notes held plaintiff when the trust 
agreement was made. Two others are admitted plaintiff good. 
This leaves six items subject charge made plaintiff that, invest- 
ing funds pursuant the terms said trust agreement, de- 
fendant failed perform its statutory duty trustee because, 
plaintiff claims, the real property mortgaged secure these notes was 
less value than twice the amount loaned. Section 106, 207, 351, 
General Laws Oregon, 1925, provides ‘‘that trust company may 
hereafter invest any the funds held trust except the fol- 
lowing classes property, any them, wit: [Three classes 
securities which none those suit belong.] (4) Notes bonds 
secured improved real property the state otherwise unencumbered, 
the actual value which shall not less than twice the amount loaned 

With respect all the items involved herein, there testimony 
the effect that the respective pieces property securing the respective 
loans were twice the value such respective loans. 

reference the Admiral Apartments upon which loan was 
made the sum $80,000, there testimony showing sale thereof 
for less than $160,000. The vendor testified that considered 
the nature sacrifice sale. 

that and some the other property involved herein, there 
was conflicting testimony its condition and the extent repairs 
which would required for its restoration desirable and tenant- 
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able but our opinion the plaintiff did not prove preponder- 
ance the evidence that, the time plaintiff’s funds were used 
procure these notes, the property mortgaged secure them was less 
value than double the amount loaned. thus holding, are not 
unmindful that when this suit was instituted values had sharply de- 
clined. 

This disposes the first seven specifications de- 
fendant’s alleged breaches its duties trustee. 

The various mortgage notes provided for the payment additional 
interest, consisting interest interest. Defendant made collection 
such interest upon securities belonging this trust estate follows: 


Arlu Realty Corp 

Hugo Kerble 

Mary Yoe 


Plaintiff’s portion thereof follows: 


Admiral Investment Co. 1/40 
Arlu Realty Corp. 1/35 
Hugh Kerble 

Lincoln Realty Co. 1/40 
Multnomah Utilities Co. 1/80 
Mary Yoe 


Mr. DeGraff, vice-president defendant, testified effect 
that during the last two three years the defendant found necessary 
add department from which sent additional notices, 
made telephone and personal calls for reinspection the properties 
and demands for payment. This witness testified that the returns from 
this department were not excess half the expense its main- 
tenance; that would hard explain proportionate charge for 
such service; and that the defendant simply retained the amounts 
collected because those 

The comptroller defendant testified correction plaintiff’s 
account overcharge the sum $12.66 the entry credit 
$15. 

Mr. Faunt, witness for plaintiff, testified double for 
single item $33.50. 

Defendant has not made charge for its service collecting interest 
upon interest, either statements rendered plaintiff answer 
herein, hence the question not before whether such service 
should deemed unusual extraordinary. cannot approve 


$32.66 
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the defendant’s course, however, appropriating the interest desig- 
nated penalty which upon some plaintiff’s securities. 

The credits mentioned the comptroller and Mr. Faunt are 
excess the amount penalty interest collected, and, hence, can- 
not say that plaintiff has suffered any loss when these three compara- 
tively small items are considered. 

Payments excess the amount realized income from the se- 
curities suit were made defendant plaintiff. Because this 
fact, but without any express authority, defendant charged the 
principal sum and credited the interest account sums aggregating 
$1,200. Plaintiff complains this action. There dispute that 
plaintiff received the money. The semiannual statements rendered 
defendant plaintiff disclosed this well other reductions the 
amount the principal sum. true that plaintiff claims that she 
paid attention the semiannual statements received her, but 
this does not relieve her the effect thereof. the exercise or- 
dinary diligence, she would have been apprised the course taken 
defendant. 

find merit plaintiff’s contention except with reference 
the matter penalty interest. 

The decree the circuit court affirmed. 

ordered that neither party recover costs disbursements 


attorney’s fee this appeal. 


INVESTMENT TRUST FUNDS MORT- 
GAGE PARTICIPATIONS 


Guthrie’s Estate, Supreme Court Pennsylvania, 182 
Rep. 248 


Under Pennsylvania statute (15 2514) trust companies 
are permitted assign various trust estates ‘‘participation 
general trust fund mortgages’’ provided the details the trans- 
action are designated clearly the trust company’s records. Under 
this statute, permissible for trust company allot various 
trust estates participations single mortgage held the name 
the trust company without designation the trust either upon 
the face the mortgage upon the public record thereof. 

Yost’s Estate, 175 Atl. Rep. 383, published the March, 
1935, Banking Law Journal page was held that trust 
company, acting trustee under will, may not allot its entirety 
mortgage, which the trust company named mortgagee, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 


THE BANKING LAW JOURNAL 317 


the beneficiary the trust mere execution declaration 
trust the company’s books. Instead, should take title the 
mortgage its name trustee the specific trust and place the 
mortgage upon record. the trustee adopts the former 
course, the beneficiary entitled his option affirm the trans- 
action and take over the mortgage require the trustee restore 
the funds invested with interest. 

The distinction between the decision Yost’s Estate and the 
present case that the former there was allotment trust 
estate entire mortgage standing the name the trust 
company while the present case the allotment portions 
one more mortgages various trust estates. 


the matter the estate Florence Guthrie, deceased. 
Charles Brown, Jr., Florence Kennedy, and Alice Reed, bene- 
ficiaries under testamentary trust, filed exceptions the trustees’ 
account and the decree nisi confirming such account. From the 
final decree dismissing their exceptions, the beneficiaries take separate 
appeals. 

Affirmed. 

Wm. McFall, Robert Downie, and Dalzell, McFall Pringle, 
all Pittsburgh, for appellants. 

David Reed and Park Alexander, both Pittsburgh, for 
appellee. 


DREW, J.—Under the will Florence Guthrie, trust was 
created wherein George Howe and Clara Brown, bother and 
sister testatrix, were made life tenants. was directed that their 
death the corpus the trust should divided among testatrix’ nephews 
and nieces per capita. The Fidelity Trust Company (formerly the 
Fidelity Title Trust Company), Howe Nimick, and Francis 
Guthrie were named trustees the will. Exceptions their first and 
final account and the decree nisi confirming that account were filed 
two nieces and grandnephew testatrix. The appeal from 
the final decree dismissing the exceptions. The breach trust alleged 
the exceptions that certain trust mortgages were held the name 
the corporate trustee without designation the trust either upon 
the face the mortgage upon the record thereof any 
other public manner. The question presented, therefore, whether 
and what extent any such breach trust was committed, and whether 
not these beneficiaries may require the trustees account cash 
for the money invested the mortgages complained of. 

The investments are two kinds: (1) So-called ‘‘straight’’ mort- 
gages—mortgages which were separately allotted the Guthrie estate, 
and each which was held wholly for the benefit that estate; (2) 
mortgages each which fractional interest was allotted the 
Guthrie estate and other fractional interests were allotted other 
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estates. The latter type investment like the familiar mortgage 
pool, except that this case the which participation 
allotted several estates, consists single mortgage instead 
number mortgages. appears from the evidence offered behalf 
accountants that these mortgages were acquired the trust company 
for the purpose investing trust funds them, and that the allot- 
ments the Guthrie estate were ordinarily made within few days 
after their acquisition—in some instances the date allotment was 
the same the date the mortgage. Declarations trust with respect 
each mortgage were entered least three places the books 
the company’s trust department: (1) the ‘‘trust mortgage invest- 
ment ledger,’’ each sheet which describes particular mortgage held 
trust the company and shows the estate estates for which the 
mortgage held; (2) the ‘‘individual trust ledger’’ sheets the 
Guthrie estate, which record the various investments and other dis- 
positions funds that estate; (3) the ‘‘mortgage memorandum 
ledger,’’ which shows all the mortgages held for the Guthrie estate. 
designation the company’s trusteeship the existence the 
other trustees appeared either the face the mortgages the 
public record thereof, the company being described therein the 
mortgagee. The practice followed the company thus carrying 
these mortgages has been followed for over forty years trust com- 
panies generally Allegheny County and elsewhere throughout the 
state, with the exception Philadelphia County. has been approved 
the Orphans’ Court Allegheny County and the department 
banking the commonwealth. Inquiries that department through 
the state have ascertained that trust mortgages aggregating approxi- 
mately $138,000,000, least, are carried without disclosure the 
trusteeship the public record, while other mortgages amounting 
over $78,000,000 are designated upon the public record trust 
mortgages. 

Yost’s Estate, 316 Pa. 463, 175 383, was pointed out 
that, holding straight mortgage its own name with other 
designation the trust than declaration upon its own books, cor- 
porate trustee violated well-settled rule law, and that the Act 
April 1925, 152 (see 2514) amending the Act 
May 1889, 159, which turn amended the Act April 29, 
1874, 73, afforded justification for its doing. held that, 
under the facts that case, the beneficiary could require the trustee 
account cash for the money thus invested. Promptly after the 
petition for reargument that was refused, the straight mort- 
gages held for the Guthrie estate were assigned record the trustees 
the estate, thereby dsignating the face the instruments and 
the record the fact that the mortgages were held trust for the 
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estate. Indorsements the same effect were made the bonds ac- 
companying the mortgages. assignment record was made the 
mortgages which the estate’s interest was one participation. 

Semiannual statements, showing the mortgages held for the estate 
and the income therefrom, were prepared the company and sent 
the surviving life tenant and the two the basis these 
statements, numerous discussions were had with several the bene- 
ficiaries, including two the present exceptants, and analyses the 
various mortgages for the information the beneficiaries were made 
the direction the company’s trust officer. Exceptant Charles 
Brown, Jr., testified that had not examined any the statements 
with any trust officer concerning the mortgages question. 
appeared, however, that was full age, that lived with his 
mother, who was likewise beneficiary, and one those who had had 
discussions about the mortgages, and that knew that his mother 
received statements. was ignorant the condition his 
investments stated, was only because his own neglect in- 
quire. does not appear that any the exceptants had notice the 
manner which the mortgages were carried the company before 
the account was filed. Most the mortgages were default when the 
account was filed, and have continued so. Each the exceptants has 
elected take cash the money invested mortgages carried the 
company its own name. 

With regard the mortgages the participating type (with which 
are not concerned Yost’s Estate), think the act 1925, 
supra, provides sufficient warrant for the practice followed the 
company. That act (15 2514) provides that trust companies 
may assign various trust estates ‘‘participation general trust 
with the provisions this section for the company designate clearly 
its records’’ the mortgages, the names the participating trust 
estates, and the amounts their respective participations. further 
provided that the company may repurchase mortgages from the fund 
and substitute other mortgages therefor, and that participating estate 
shall deemed have individual ownership any mortgage the 
fund. designation the company’s records sufficient the case 
participation pool consisting number mortgages, must 
likewise sufficient where the participation number estates 
but single mortgage. plain that the Legislature saw fit 
permit exception the rule the case participation pool 
number mortgages because such pools could not successfully 
operated otherwise. equally plain that the exception less 
necessary the successful operation participations 
mortgages, and that the intention 


— 
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have been include the latter within the exception. The dis- 
tinction between mortgages which participation allotted and 
those which there participation. The single mortgage participa- 
tion scheme generically not distinguishable from that which the 
participation larger pool. Permission with regard the greater 
must include permission the lesser. are the opinion that, 
far the participating mortgages are concerned, the practice here 
followed the company was within the sanction the act 1925, 
supra, and therefore not wrongful. 

Union Trust Co., 219 514, 114 1057, 1058, the 
Court Appeals New York was concerned with participations 
various trust estates mortgages held the corporate trustee ‘‘in its 
name and its own right.’’ was pointed out, page 521 219 
Y., 114 1057, 1059, with reference the way which the 
mortgages were carried, that ‘‘such manner investing trust fund 
violates the long-established rule that trustee should invest trust funds 
the name the trustee such, and also the rule that trust funds 
should, all times, kept, far reasonably possible, the name 
the trust, that they can identified, distinguished, and followed 
all persons interested The court refused approve the 
practice followed the company, but also refused penalize the com- 
pany with regard the transactions then before it, because those trans- 
actions had been ‘‘reported the While was not 
clearly stated the opinion, the court apparently refrained from 
imposing penalties because felt would inequitable so, 
view the company complete good faith and full disclosure the 
beneficiaries. need not hesitate approve the practice here fol- 
lowed connection with the participating mortgages, view the 
legislative warrant therefor the act 1925, supra. 


argued here, was Yost’s Estate, that the act 1889, 
supra, amended the act 1925, supra, likewise permits the prac- 
tice followed the company carrying the straight mortgages. But 
quite clear that such permission was intended. The act, 
amended, expressly provides exception the common-law rule 
the case participations. must therefore construed excluding 
from the exception case, such that the straight mortgage, which 
not specifically mentioned expressio unius est exclusio alterius. See 
Steckler Luty, 316 Pa. 440, 443, 175 481, and cases there cited. 
statute not construed derogation the common law except 
the extent expressly declared its provisions. See Gratz Insur- 
ance Co. North America, 282 Pa. 224, 234, 127 620, and cases there 
cited. Yost’s Estate simply enforced the long-established 
rule forbidding trustee take trust property his own name 
individual. adhere that rule. 
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Under the facts this case—which vital respects are distinctly 
different from those before Yost’s Estate, appellants admit— 
are not disposed penalize the company its cotrustees for its 
quite apparent that the company acted the utmost 
good faith with regard the mortgages.* Ample notice and informa- 
tion concerning them was given the beneficiaries, who were promptly 
told when the mortgages question were allotted the estate and 
were kept fully informed the status the investments. fact, 
the company displayed complete willingness disclose all relevant 
facts the beneficiaries and take them into its fullest confidence. 
the mortgages did, the company was following what 
thought was legally valid practice and what was fact widely 
established custom. the decision Yost’s Estate, action was 
promptly taken the company rectify its mistake and indicate 
the fact trusteeship upon the public record well the face 
the instruments. The loss which the exceptants have suffered, any, 
has way been the result the breach trust here complained of, 
but, for all that appears, would have been nonetheless incurred had 
the mortgages been properly from the start. Clearly the ex- 
ceptants should not permitted shift their loss these trustees. 
would unconscionable require the trustees account cash 
under the facts this case. court equity should permit it. The 
exceptants have most suffered what may only temporary loss, 
and that solely because the economic conditions the times and the 
consequent general shrinkage values. They would nonetheless 


*In the Restatement the Law Trusts, the following remarks appear 
section 179, comment “Ordinarily the duty the trustee earmark trust 
property trust property. Thus, title land acquired the trustee such 
should taken and recorded the name the trustee trustee. 

“The trust property should ordinarily earmarked indicate not only 
that trust property but that property the particular trust upon which 

“If the trustee takes title the trust property his individual name good 
faith, and loss results from his doing, not liable for breach trust. 
Thus, the trustee mortgage accepts conveyance the property from the 
mortgagor, and order prevent merger takes the conveyance his individual 
name, acting good faith and crediting the trust estate his accounts with all 
receipts from the property, and the only objection the transaction that took 
title his own name, not liable merely because the property depreciates 
value. The breach trust such case merely technical breach trust, and 
loss has resulted therefrom. If, however, took title his own name bad 
faith, intending misappropriate the property, liable for the full amount 
the mortgage and interest thereon. Even acted good faith, loss resulted 
from the fact that took title his own name, for his personal 
creditors were thereby enabled reach the property free trust, would liable 
for the loss.” [This paragraph did not appear the corresponding section (section 
174, Tentative Draft No. the tentative draft the Restatement]. 

Cf. Keen’s Estate, 306 Pa. 363, 159 713, which the trustee 
mortgage, order avoid the expense foreclosure proceedings, agreed take 
title the property, and, avoid merger, took his own name. The action 
was complete good faith, was for the benefit and temporary convenience the 
estate, and loss resulted from it. The trustee was therefore held not liable. 
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ignore the good faith and sound business judgment the trustees, who 
have made full disclosure their conduct the trust, and would take 
advantage for their own gain technical violation law the im- 
position penalties therefor. The court below was plainly right 
rejecting their claim. understood, however, that the decree 
the court below affirmed not because the conduct the trustees 
was rightful, nor because there was affirmance their conduct 
the exceptants, but because, under the circumstances, grave injustice 
would result the trustees were required account claimed. 
The record now before us, very different from that which were con- 
fronted Yost’s Estate, appeals strongly the conscience 
court equity relieve these trustees from the penalties which were 
imposed the Yost Case, where, under the facts there shown, such 
appeal was present. That court equity may its discretion refrain 
from inflicting penalties which considers unjust under the circum- 
stances beyond dispute. 

Decree affirmed. 


DEPOSITOR PREFERRED CREDITOR WHERE 
DEMAND FOR DEPOSIT REFUSED 


Bank Sturdivant Bank, St. Louis Court Appeals, Missouri, 
Rep. (2d) 560 


oral demand bank depositor during banking hours 
valid and effective demand presenting check for the 
amount required. This even though the depositor asks for bills 
specified denomination. the bank refuses the demand, and 
fails without paying the deposit, the depositor will entitled 
priority payment over other depositors. 

this case the plaintiff bank carried deposit the defendant 
bank which averaged around $1,000. The plaintiff used this account 
mostly for drawing against when need silver small bills for 
making change. The custom followed was for the plaintiff call 
the defendant the telephone and ask for certain amount specify- 
ing the denominations coin bills desired. checks were used. 
The withdrawals were covered debit slips. one occasion the 
plaintiff requested the defendant send $500 bills. The 
defendant answered that, account heavy payroll which 
had meet, the money could not sent. Two days later the de- 
fendant failed. was held that the defendant’s refusal was not 
based its inability supply the money the denominations re- 
quested but was due its disinclination make the payment. 
stated, such refusal entitled the plaintiff priority. 


similar decisions see Banking Law Journal Digest (Fourth 
§142. 
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Action the Bank against the Sturdivant and an-. 
other. Judgment for defendants, and plaintiff appeals. 

Reversed and remanded, with directions. 

Ray Benton, for appellant. 

John Ferguson, Cape Girardeau, and Baynes, New 
Madrid, for respondents. 


HOSTETTER, J.—This cause originated the circuit court 
Cape Girardeau County, Mo., the plaintiffs filing its petition therein 
May 11, 1932, setting out its claim for preference against the Stur- 
divant Bank Cape Girardeau, Mo., for the sum $500. con- 
ceded that the petition was filed due time and conventional 
form and that all the antecedent steps were regular and were done 
due time required the statutes. 

The plaintiff bank was located Illmo, about seven miles from 
Cape Girardeau. The last day the life the Sturdivant Bank was 
Saturday, November 1932. did not reopen for business Mon- 
day, November 1932, for the reason that was that day placed 
its board directors the hands the state finance department for 
liquidation. 

the close business November 1932, the plaintiff bank 
had deposit defendant bank the sum $706.96. filed its 
claim with the special deputy commissioner for $500 preferred 
claim and for $206.96 common claim. The Sturdivant Bank, 
the time closed, had sufficient cash and assets its possession, 
its corresponding bank, far excess the $500 claimed prefer- 
ence. 

quote the following from the statement made behalf re- 
spondent, the Sturdivant Bank: 


only question involved this appeal whether not under 
the facts, the Court Cape Girardeau County, Missouri, was 
justified denying Appellant’s application for preference. The con- 
ceded facts are that Appellant kept account with the Sturdivant 
Bank, matter convenience securing change times de- 
sired, and that several occasions had called Sturdivant Bank 
telephone and had money certain denominations sent it. fair- 
ness, are willing concede that Appellant, telephoning for the 
money the occasion mentioned this cause was along the usual and 
regular course followed the Appellant and the Sturdivant Bank, 
but insist that the demand made Appellant for $500.00 par- 
ticular specie was not demand for its 


The only oral testimony given the case was Charles Palisch, 
the plaintiff bank, and Theodore Horn, president the 


plaintiff bank. 
The following facts were shown the testimony: 
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The Bank had, for two three years prior the closing 
the Sturdivant Bank, carried ordinary deposit account the 
Sturdivant Bank. Its purpose carrying this account was because 
was handy get cash and change times when wanted it. The 
usual amount the account was around $1,000. The custom between 
the two banks respect this account was follows: The cashier, 
some other attache the Bank would call telephone 
the morning, during banking hours, usually between and 
o’clock, and advise the cashier the Sturdivant Bank how much money 
they wanted, and the Sturdivant Bank would send mail the 
Bank and would reach there that afternoon. check would 
sent, but the practice the Sturdivant Bank would that the 
account would charged with the amount money desired and sent, 
together with the mailing and insuring expense, which would charged 
off the account the Bank the deposit account was, 
say, $1,000, and the Bank Illmo wanted $500, the telephone request 
would made and the money would sent mail and the $500 
plus the expense, usually thereabouts, would charged against 
the $1,000 account, the total charge being covered debit slip. Their 
method doing business was illustrated seven debit slips, which 
were put evidence, covering period between August 1932, and 
October 14, 1932, inclusive. These exhibits show, among other things, 
one withdrawal $25 dimes; another currency $500 and silver 
$100, postage and insurance $1.19; another currency $300 and silver 
$200, postage and insurance $1.12. objection had ever been made 
behalf the Sturdivant Bank its officers this method with- 
drawing money telephone, and had been vogue for the two 
three years while the account was carried. 


respect the $500 controversy, was shown that the call 
phone was made Mr. Palisch and the telephone conversation was 
earried between him and Mr. Bender, cashier the Sturdivant 
Bank. Mr. Palisch testified that told Mr. Bender send them $500 
bills; that Mr. Bender replied that they had big pay roll that 
day and could not spare the money; that gave other reason for 
not sending the money; that this conversation took place between 
and o’clock the forenoon Saturday, November 5th; that Bender 
did not object the method trying withdraw the money over 
the telephone, but merely said they had heavy pay roll and could 
not spare it. cross-examination witness Palisch said: ‘‘He (Bender) 
told they were having heavy pay roll meet and they would not 
able it; couldn’t spare the money.’’ Also, ‘‘Mr. Bender 
didn’t say anything with regard whether not could not spare 
that many one dollar bills. Just said they had heavy pay roll and 
could not spare that much that The witness further testified: 


V 
tel 
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made these telephone calls for requests for money they al- 
ways paid them upon request made telephone except that last time. 
not ever recall when called for money that they did not send 
the day asked them The witness further testified: ‘‘There 
had never been any objection that method either one the banks. 
The Sturdivant Bank its employees had never refused honor our 
telephone requests for money this way until the request question, 
November 1932, which was further testified: 
factory pay rolls Illmo and Fornfelt were that day. When 
these checks were presented usually have pay them cash.’’ 


Mr. Horn testified that they had been carrying account with 
the Sturdivant Bank for the last few years; that the method used 
the Bank withdrawing money from the Sturdivant Bank 
was telephone; that every morning made practice visiting 
the bank between and o’clock and the first thing would say 
was: ‘‘Have you plenty cash hand?’’ that that particular 
Saturday morning asked Mr. Palisch how much cash was hand 
and Palisch told him, and that said: ‘‘You haven’t got enough 
money for the day, you had better phone and have them send down 
$500’’; that heard Palisch’s end the conversation, but that, 
did not hear what was said Mr. Bender; that the Sturdi- 
vant Bank never objected the practice ordering money over the 
telephone; and the practice had been effect for two three years. 


The trial court refused allow the $500 claim preferential 
one and after ineffective motion for new trial the plaintiff, Bank 
Illmo, brings the cause this court appeal for review. 

the universally accepted rule that when depositor makes 
ordinary deposit bank, the funds received the bank immediately 
become the property the bank and the relation debtor and creditor 
exists between the bank and the depositor. The money thus deposited 
becomes part the general fund the bank, dealt with 
other moneys, lent customers, parted with the will the 
bank, and the right the depositor have this debt repaid the 
bank whole part, usually checks given the depositor 
drawn against the deposits, and common usage and custom the 
duty the bank, repaying the funds due the depositor when re- 
quested, such reasonable denominations the depositor may 
require. These are the implied obligations resting upon the bank when- 
ever general deposit made depositor and such contract be- 
tween the bank and the depositor, like all other contracts, may 
varied according the intention the parties. bank deposit may 
subject any agreement which the depositor and the bank may 
make long the rights third persons are not injuriously affected. 
Michie Banks and Banking, vol. page 21. 
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the instant case the testimony adduced behalf the plaintiff 
uncontradicted. The record shows that Mr. Bender, the cashier 
the Sturdivant Bank, was present during the trial, but never took the 
witness stand. will noted that according the testimony Mr. 
Palisch, cashier the plaintiff bank, Mr. Bender did not base his re- 
fusal with the request the ground that there were not 
sufficient bills hand so, but merely based his refusal 
comply saying that they needed the money. Mr. Palisch’s language 
was follows: ‘‘I said him wished they would send down $500 
one dollar bills. told they were having heavy pay roll 
meet and they would not able it. Couldn’t spare the money. 
The only thing said him was send $500 and then 
told would not able to. After that said nothing further 
him. Mr. Bender did not say anything with regard whether 
not could not spare that many dollar bills. Just said they had 
heavy pay roll and could not spare that much that day.’’ From this 
testimony, which, stated, was not denied any one, although Mr. 
Bender was present and heard it, and failed take the witness stand 
deny explain what meant, the legitimate inference that 
was not basing his refusal the ground that the request was made 
have the money sent bills. 

matter common knowledge that depositor desiring 
withdraw substantial amount money usually indicates the pay- 
ing teller the demoninations desires used payment. 
common usage and custom the request complied with, and, the 
bank cannot supply the amount the denominations requested, com- 
mon decency, fairness, and courtesy make incumbent the officer 
the bank, with whom dealing, tell the depositor that the 
bank short that particular denomination and suggest such form 
and denominations near the kind the depositor requested and thus 
give the depositor chance collect the money which the bank owes 
him such denominations may most nearly meet his convenience. 
But Bender did not suggest that could send other small de- 
nominations, such bills bills, desired. He, being content 
let the statement witness Palisch stand uncontradicted and uncon- 
tested and did not take the witness stand explain, carries with 
the usual unfavorable implication which follows such failure testify. 
such the fact, could have testified that based his refusal 
comply with the demand the sole ground that did not have 
the requisite number bills, but, evidently, did not desire place 
himself position where would subject cross-examination 
where might interrogated about the imminent demise the bank 
going concern explain whether not his refusal send the 
money was due desire avoid further impairment the legal 
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reserve required kept the provisions section 5360, Mo. 
1929 (Mo. Stat. Ann. 5360, 7584). 

has been held respect the determination priority pay- 
ments this character case that the rules equity apply. 
Cooper County State Bank (Mo. App.) 109. 

feel justified construing the testimony witness Palisch, 
cashier the Bank being that the refusal comply with 
the request send the $500 was not based the fact that was wanted 
bills and therefore was wrongful refusal. also hold that 
account the long continued method procedure dealing be- 
tween the two banks that the telephone request for the money was the 
equivalent demand made the presentation check. The giv- 
ing checks for the convenience and protection the bank its 
bookkeeping and oral demand depositor made regularly during 
banking hours effective demand though were made the 
presentation check. Blackshaw French (Mo. App.) 
916. hold that proper demand was made the bank for the 
money, the $500, and the failure the bank comply with the de- 
mand created condition which justifies the allowance the claim 
preferential one. Claxton Cantley, Commissioner (Mo. App.) 297 
975; Hiatt Miller Bank, 224 Mo. App. 1040, S.W.(2d) 532; 
Johnson Farmers’ Bank Clarksdale, 223 Mo. App. 513, 
1090; Gover Cantley (Mo. App.) S.W.(2d) 
665; 574; Levy Commercial Trust Company New 
York (Sup.) 156 295; Hartman, 169 Mo. App. 
204, 152 S.W. 424. 

follows that the judgment the trial court should reversed 
and the cause remanded with directions enter judgment allow- 
ing the sum $500 preferential claim against the failed bank 


ALTERATION DATE NOTE RELEASES 
ACCOMMODATION INDORSER 


New Rochelle Securities Co. Mayer, Court Appeals New York, 


The alteration demand note changing the date from 
September 1930, November 17, 1930, will release accommoda- 
tion indorser from all liability the note. 

typewriter was used making the original date the note 


NOTE—For decisions eee Banking Law Journal Digest (Fourth 
Edition) 64. 
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here involved. When the note was produced court showed 
plainly its face that the typewritten date had been erased and 
that the new date had been written over the erasure with pen and ink. 


Action the New Rochelle Securities Company against Milton 
Mayer, Bertrand Weiss, and others recover upon promissory note, 
payable upon demand, the sum $5,000, made the defendant 
International Thrift Society, Inc., delivered the payee thereof, North 
Avenue Bank Trust Company, and subsequently assigned the 
plaintiff. From judgment (244 App. Div. 810, 824, 279 772), 
far affected the named defendants, reversing judgment for 
plaintiff the law and dismissing the complaint the named 
defendants, plaintiff appeals. 
Affirmed. 


The complaint alleged that the note was made November 17, 
1930, and prior delivery was indorsed the defendants-respondents 
that November 16, 1931, payment the note was demanded, and, 
upon refusal pay the same, was protested. Judgment was de- 
manded for the balance due thereon the sum $2,506.63. 

The answer the defendants-respondents alleged, separate 
defense, that November 17, 1930, without the knowledge consent 
defendants-respondents, the date the note which had been pre- 
viously indorsed them and delivered September 1930, was 
changed November 17, 1930. 

Upon the trial plaintiff rested its case upon production and proof 
the note and certain documentary evidence assignment and sale 
thereof, demands for payment, notice protest, and records showing 
payments and the unpaid balance thereon. 

The defendant-respondent Milton Mayer testified that, when in- 
dorsed the note, the date, September was typewritten thereon. Upon 
the note received evidence the date, 17th,’’ was written 
ink apparently over erasure the former date. 

Walter Young, New Rochelle, for appellant. 

Milton Mayer, New York City, and Aaron Simmons, New 
Rochelle, for respondents. 


PER CURIAM.—The judgment should affirmed upon the ground 
that the note suit had been materially altered without the consent 
the respondents, that plaintiff’s assignor was not holder due course 
was apparent inspection that the note had been altered, and the 
plaintiff failed sustain the burden proof upon the question 
alteration the note. See sections 91, 205, and 206 the Negotiable 
Instruments Law (Consol. Laws, 38); National Ulster County Bank 
Madden, 114 280, 408, Am. St. Rep. 633. Other 
points raised not answered. 

The judgment should affirmed, with costs. 
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RENT NOTES NON-NEGOTIABLE 


Robbins Life Insurance Company Virginia, Supreme Court 
Tennessee, Rep. (2d) 340 


note, reciting that given ‘‘for rent’’ rendered non- 
negotiable statute which provides that, where leased premises 
become untenantable, the tenant may surrender the premises and 
will not thereafter liable for rent. 

Such note shows its face that was given for rent. Under 
the statute referred (Tenn. Code 1932, 7619), the lessor could 
not enforce the note against the lessee unless the premises had re- 
mained tenantable condition. This makes the note conditional 
payment and non-negotiable under section the Uniform 
Negotiable Instruments Act (Tenn. Code, 1932, 7325) which pro- 
vides that, order negotiable, instrument ‘‘must contain 
unconditional promise order pay sum certain 
was accordingly held that note the kind here involved 
open defenses even the hands purchaser for value and 
without notice. 


Suit the Life Insurance Company Virginia against Rob- 
bins, Jr. Judgment for plaintiff, and defendant brings error. 
Judgment reversed and suit dismissed. 

Gilliland Gilliland, Memphis, for plaintiff error. 

John Exby, Memphis, for defendant error. 


CHAMBLISS, J.—This suit was brought the insurance company 
October 17, 1934, recover from Robbins certain monthly rental 
notes given him payable his landlord, Flynn. garnish- 
ment had been served Robbins judgment creditor Flynn 
May 1934, five notes being then outstanding, for rent for the months 
May September, inclusive. 

The plaintiff insurance company acquired these notes the 20th 
May, 1934, assignment and delivery from Flynn, who was in- 
debted the insurance company the beneficiary under outstand- 
ing trust deed conveying the property occupied part Robbins. 
sample form the notes question follows: 


Memphis, Tenn. Sept. 18, 1933. 
the first day August, after date, promise pay the 

order Flynn Fifty and No/100 Dollars Memphis, Tenn. 

rent upper duplex 1320 Peabody 

the month ending 7-31-34. 


Robbins, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §868. 
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The theory the insurance company that the notes are nego- 
tiable instruments, acquired without notice the garnishment pro- 
ceedings, due course and free from equities between the maker 
and payee, and with rights superior those the garnishment lien. 
The trial court held and rendered judgment the notes against 
Robbins, who appeals. his first specific assignment contends 
that the notes are not negotiable instruments because not unconditional 
promises pay, that they their face recite that they are for 
rent premises described for named future months. This the de- 
terminative issue presented. 

conceded that, this jurisdiction, mere recital that note 
was given for rent did not render the note nonnegotiable prior the 
adoption the Code 1932. Section 7619 this Code invoked, 
reading follows: 


any building which leased occupied destroyed 
injured the elements, any other cause, untenantable and 
unfit for and express agreement the contrary has been 
made writing, the lessee occupant may, the destruction in- 
jury occurred without his fault neglect, surrender possession the 
premises; and not liable pay the lessor owner rent for the 
time subsequent the 


The argument (1) that the effect this law render note 
for future rent conditional obligation only, the hands the land- 
lord payee, and (2) that when the note, although otherwise negotiable, 
recites, and thus carries notice its face, that for future rent, the 
conditional element created this statute equally applies. 

have decision this state directly point, but said 
that the principle approved Hight 150 Tenn. 117, 263 
794, 796, applicable. that case the note passed con- 
tained its face not only recital that was for rent certain 
house for given month, ‘‘as per contract even date,’’ but carried 
this express provision, ‘‘This note void case the property destroyed 
before 

The court recognized that ‘‘there decided conflict authority 
whether the use the words ‘as per contract’ the face 
promissory note makes nonnegotiable,’’ citing Strand Amusement 
Co. Fox, 205 Ala. 183, So. 332, 1121, and case note 
But the court had hesitation holding that the provision quoted 
defeated negotiability. This was, course, because condition 
payment was attached the provision quoted, which the instru- 
ment gave notice its face. 

Now, here like condition attached the obligation evidenced 
this note the provisions the statute, and notice that this note 
evidences obligation that class which the statute applies 
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plainly given the face the note. think there can doubt 
that this contract, although promise pay form otherwise nego- 
tiable, rendered conditional the statute, that the provisions en- 
acted into the Code section 7619, ‘‘enter into and form part 
it, fully they had been expressly referred incorporated 
its Mr. Justice Brandeis thus states the general rule 
opinion from which language the above quotation taken: 

Laws affecting either the construction, enforcement, discharge 
contract, which ‘‘subsist the time and place making the con- 
tract, and where performed, enter into and form part 
fully they had been expressly referred incorporated 
its Farmers’, Bank Federal Reserve Bank, 262 

The situation much the same the statute terms provided 
that notes given for rent, carrying the face notation for the fact, 
are nonnegotiable, although otherwise negotiable form. such 
case would not denied that the statute governed. There little 
difference principle between such situation and that before us. 
urged that the conditional element must appear the instrument 
the contract must taken its face and the issue nego- 
tiability determined. This true far the acts the con- 
tracting parties go, but every contract subject the law its 
making, and omission the parties can defeat its application. 

are cited one opinion apparently contra, Tyler Whitney- 
Central Trust Savings Bank, 157 La. 249, 250, 102 So. 325, but, 
the first place, the opinion does not purport quote the law that 
state invoked, which may differ from our Code provision, and, the 
second place, are not accord with the reasoning. The rule relied 
that a,note will not rendered nonnegotiable merely notice that 
the consideration for executory, citing J., Bills and Notes, 
par. 213, and L., par. 273, not questioned, but not con- 
trolling here. 

The paragraph quoted from J., supra, reads: ‘‘The fact that the 
consideration recited executory will not change the rule [that is, 
make the note non-negotiable], unless appears from the recital that 
payment made depend the performance the execution the 
consideration Quite true, but the distinguishing point 
that, the express terms our statute, the obligation make the 
payment evidenced the notes ‘‘made depend the performance 
the execution the consideration recited,’’ notice the applicability 
the statute the note being recited its face. 

should borne mind that the identical protective element 
negotiability here involved, namely, exemption from the assertion 
equities between the original parties the instrument, itself not 
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recited terms its face, but dependent for its effect the gov- 
erning law, and the Code provision question equally entitled 
treated governing. 

results that the trial court was error holding these notes 
negotiable instruments. this view, becomes unnecessary discuss 
other assignments. Being nonnegotiable for the reasons stated, and the 
garnishment proceedings having been instituted shown, the judg- 
ment must reversed and the suit dismissed. 


MORTGAGE PARTICIPATIONS NOT SUBJECT 
DOCUMENTARY TAX 


Dauphin Deposit Trust Co. United States, United States Circuit 
Court Appeals, Fed. Rep. (2d) 893 


customer, reciting that the company holds certain mortgage 
trust for the customer not security’’ within the 
meaning that term used the Reserve Act 1926 (26 
Code 901(1) and, therefore, not subject documentary tax 
under that statute. 

This reverses the decision the United States District Court 
this Fed. Supp. 257, which was published the July, 1935, 
issue the Banking Law Journal page 601. 


Action the Dauphin Deposit Trust Company against the United 
Judgment for defendant Supp. 257), and plaintiff ap- 


Reversed and remanded with directions. 

John Pearson, Douglass Storey, and Hause, Evans, Storey 
Lick, all Harrisburg, Pa., for appellant. 

Frank Wideman, Asst. Atty. Gen., and Sewall Key and John 
Remey, Sp. Assts. Atty. Gen., for the United States. 


BUFFINGTON, J.—This case involves the claimed right the 
government exact documentary tax certain written certificates 
issued the taxpayer. The lower court upheld the government’s 
position, whereupon the taxpayer appealed. 

The facts the case are these: The taxpayer chartered bank 
Pennsylvania which authorized to, and does, conduct two distinct 
departments—one, banking; the other, the administration trust. The 
funds each are kept separate. the course its business, the 
banking department takes mortgages, which pay per cent. interest, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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from individuals, upon their real estate and holds the same for tem- 
porary investment. conducting its business, the trust department 
comes contact with persons who desire invest individual mort- 
gages. Thereupon, the trust department takes the money the cus- 
tomer, say, for example, $500, and with such money buys from the 
banking department $500 individual mortgage. Instead deliver- 
ing the mortgage the customer, the trust department gives the cus- 
tomer certificate mortgage ownership the entire amount the 
mortgage and agreement that when and the per cent. interest 
paid the individual mortgagor, the trust company will pay 
per cent. thereof the customer. this arrangement, the customer 
becomes the owner the $500 mortgage principal and, when paid, gets 
per cent. interest said principal and the trust company retains 
one-half per cent. interest for its services. The transaction 
evidenced the writing following: 


Participation 
6000 
1930 

certify, that the following described mortgage: 

John Doe 

$5,000.00 

August Payable August 1931 

Payable February and August 

(Recording data here inserted) 

(Description property here inserted) 

standing the name Dauphin Deposit Trust Com- 
pany, Harrisburg, Pa., not entirely the property the Company, 
but that Five Hundred Dollars the mortgage held the 
Company, trust for Richard Roe and that the interest paid 
us, will remit 54% this amount from December 1930. 

Deposit Trust Company does not agree repurchase 
this Certificate except upon payment the principal the mortgage. 

Deposit Trust Company 
(Signature) 
Officer 
(Signature) 
President 


will noted that the transaction what may called in- 
dividual, personal transaction, that the customer selects the par- 
ticular mortgage wishes buy and sometimes visits and inspects 
the property before buys the mortgage. pools his purchase with 
one. this regard the proof is: 


Now, these mortgages which you took from your customers 
loaning money, were they the usual straight Pennsylvania mortgages 
which accompanied bond? Yes, they were. single bond. 
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Just the usual single bond for the amount the loan accom- 
panied the Pennsylvania standard form mortgage securing that 
Yes. 

Were these certificates participation issued against par- 
ticular mortgages were they issued against the so-called pool 
mortgages? They were issued against particular mortgages every 
case. 

During the period from 1927 and including 1931 par- 
ticular, being the tax period involved, did your company have any 
mortgage pool? have never had any mortgage pool. 

Just describe how these certificates participation were 
handled after you had given loan and taken the bond and mortgage? 
You mean the internal handling? 

the customer’s purchase and how handle it. 
frequently have customers who wish invest mortgages and rather 
than take the mortgage direct, which would involve the looking after 
the details, collecting the interest and that sort thing, they would 
ask invest the money for them mortgages, and the method 
doing that sell them portion mortgage which had pre- 
viously taken from borrower. Then would issue our certificate 
participation evidence that sale part mortgage. 

Were these mortgages which you had taken from the borrowers 
usually from individuals usually from corporations? few 
were from corporations but the great majority were from individual 
borrowers. 

Now, when purchaser came invest mortgages, would 
you tell them the premises and the amount, and would they make any 
investigation the premises? always told them the property 
the mortgage was and some cases the customers would actually 
out and inspect the premises before purchasing the participation, 
but other cases they would rely the judgment the trust com- 
pany and not make personal 


clear that the business was local practice the trust com- 
pany and its customers. 

The further proof that the certificates were not assignable, were 
never listed, and were never known called, corporate securities. 
that regard the proof is: 


Now, Mr. Keister, note that these certificates are not ex- 
pressly made assignable. That true, not? Yes. 

Now, Mr. Keister, were these mortgage participation certificates 
ever listed, your knowledge, any exchange place for the sale 
transfer them Harrisburg? No. 

During your connection with Dauphin Deposit Trust Com- 
pany you have bought great many so-called corporate securities for 
the bank, well for the bank’s customers? Yes. 

Have you ever heard these mortgage participation certifi- 
being generally referred corporate securities? No. 

your knowledge, are they generally known corporate 
securities? think not. heard them referred that 
way matter fact, the holders usually consider, not 
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always, that they are the owners mortgage and course that 
what they really 

Were some these certificates participation issued against 
the entire mortgage. other words, was the certificate for 100 per 
cent. the mortgage? <A. Yes, frequently. 

Mr. Keister, notice that these certificates participation are 
numbered. Were they always numbered? When the trust com- 
pany first started issue these certificates, they were issued sub- 
stantially the same form now but were simply typewritten 
letterhead without any number. the volume increased, both for 
our own convenience and the request the Pennsylvania Banking 
Department, the certificates were numbered for the purpose obtain- 
ing better control the total number and amount such certificates 


the restricted, nonassignable character the transaction, the 
further proof is: 


When these certificates reach maturity, you make payment 
the interest and the principal the due date? Interest paid 
only when actually collected and the principal paid only when ac- 
tually collected. 

During the period question, did you have any certificates 
returned you maturity assigned another person persons other 
than those whom the certificate was originally issued? That 
difficult answer positively. There never were general assignments 
made from one holder another, but few instances holder would 
come into the trust company and ask transfer his certificate 
another holder. Such transfers were almost always the distribution 
estate which was the former holder. 

those cases where transfer was made, would you make 
note the transfer your records the trust department? The 
old certificate would cancelled and new issued the 
new holder and new account opened our books trustee for the 
new holder. 

Now, then, holder participation certificate would come 
your bank and ask that assigned third person, would your 
bank consent that assignment? never have consented the 
assignment particular certificate. However, will accept the 
outstanding certificate for cancellation and issue new certificate 
the new holder. 

Did you ever issue any the participation certificates against 
group mortgages? No.’’ 


From the above proofs—and the government offered proof 
the clear that the transaction was assignment, with- 
out recourse, mortgage and its accompanying bond, the prin- 
cipal and part the interest, when and paid, and falls within 
Treasury Regulation 71, Article 17, which provides, ‘‘an instrument 
which merely represents assignment interest bond 
ing mortgage not But the court below took the cer- 
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tificate, which the proofs and certificate show was assignment 
mortgage accompanying bond, from such classification and held 
was covered taxing statute which imposes tax ‘‘on all bonds, de- 
bentures, certificates all indebtedness issued any corporation, 
and all instruments, however termed, issued any corporation with 
interest coupons registered form, known generally 
securities, each $100 face value fraction thereof, cents’’ 
(26 901 (1), and basing such action the ground that 
analogous situation the case bar was before the United States 
Supreme Court Lederer Fidelity Trust Co., 267 17, 
Ct. 206, 207, Ed. Supp. 257, 258. the contrary, 
not regard the Lederer Case analogous the present case. 
fundamental that each tax case turns its own particular facts 
and, viewing the Lederer and the present case their own facts, 
find the facts were pertinently different the two cases. the former 
have banking group which owned hundreds ears, selling 
them trust company, which, bailment, leased them railroad 
which agreed pay stipulated rental therefor, and the payment 
such rental was guaranteed second railroad. For the payment 
the rental price the bankers, the trust company delivered them 
certificates payable bearer, which certificates were payable bearer, 
had attached them dividend warrants, had stamped them the 
guarantee the other railroad, and which provided for their registra- 
tion. The purpose the transaction means selling the public 
these certificates with the dividend warrants, just corporate bonds 
were sold. The transaction involved the security three corporations: 
First, the lessee corporation was bound pay the dividend warrants; 
second, the other railroad guaranteed payment such rental; third, 
the trust company agreed that and when the rental was paid, 
would pay the dividend warrants the holders the certificates. 
that situation the Supreme Court said: ‘‘The essential features are 
that the bearer registered holder entitled one share $1,000 
Interstate Railroad Equipment Trust, Series ‘C,’ accordance with 
the above agreement, referred to; that the principal shall payable 
the dates the payments the railroad, one-tenth the cer- 
tificates, identified number, each year, and the meantime divi- 
dends will payable evidenced dividend warrants attached, 
principal and interest payable gold, ‘but only from and out 
the deferred rentals when paid provided in’ the lease referred to. 
matter common speech, which the statute refers, 
have doubt that these instruments would known corporate 

Dealing with three corporate parties, each taking part this cer- 
tificate, have different situation the facts, proofs, and relations 
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the present case. have individual giving bond and 
mortgage, individual buying that mortgage, and the issuance 
certificate evidencing the purchasing and ownership the individual 
buying the same. The certificate has not the ‘‘interest nor 
‘‘in registered specified the statute. was not, and 
not from its nature be, sold security exchanges and, being 
this local, individual character, never did never could known 
corporate security. The taxpayer’s proof this latter fact 
positive, and the absence any contradicting proof the govern- 
ment, are constrained hold that the certificate which evidenced 
the purchase individual buyer individual debt was neither 
name, fact, nor the mind Congress subjected tax when used 
the statutory requirement having ‘‘interest coupons,’’ ‘‘in registered 
form,’’ being ‘‘known generally corporate being 
shown that these mortgage purchases were general use, that the 
absence such general use there was opportunity for them have 
been given any particular name, follows that fact they could 
not the nature things and were not ‘‘generally known corporate 
securities,’’ and the uncontradicted proof that these certificates mort- 
gage ownership never did acquire, and never could have, such mean- 
ing either now when this statute was enacted—and these days 
universal and increasing taxation courts should not lose sight the 
hitherto settled policy the law adjudge ambiguity uncertainty 
the taxing statute relieving the taxpayer—the judgment below 
reversed and the record remanded with directions enter judgment 
(see Baltimore Carolina Line, Inc. Redman, 295 
654, Ct. 890, Ed. 1636, opinion filed June 1935) favor 
the plaintiff for the admitted amount plaintiff’s claim with in- 
terest from date the same was paid. 


BANK AGENT SHIPPER 


Craine, Inc., Anderson, New York Supreme Court, Appellate Division, 
285 Supp. 161 


The plaintiff sold silo the defendant. The plaintiff drew 
draft the defendant for the purchase price, attached the 
bill lading covering the shipment and forwarded the papers 
bank with instructions release the bill lading the defendant 
upon his paying the draft. The defendant paid the draft with 
check his account the bank and secured possession the silo 
but the bank closed for good before remitting the plaintiff. 


similar decisions see Banking Law Journal Digest (Fourth 
§1126. 
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was held that the bank was the agent the plaintiff for the purpose 
collecting the draft; that the delivery the check the defend- 
ant the bank constituted payment the draft and that the 
plaintiff had further claim against the defendant. 


Action Craine, against Emmons Anderson. From 
judgment entered decision Trial and Special Term the 
Supreme Court without jury awarding judgment plaintiff, de- 
fendant appeals. 

Judgment reversed the law and the facts and complaint dismissed. 

Crosby Edson, Falconer, for appellant. 

Hubert Brown, Norwich, for respondent. 


RHODES, J.—The action brought recover the purchase price 
silo sold the plaintiff the defendant. The defense payment. 

The sale question was evidenced conditional sales agreement 
entered into between the plaintiff and the defendant upon form pre- 
pared plaintiff, which plaintiff agreed sell the defendant 
the silo question. Among the terms were the fol- 
lowing: 


cash arrival. 
will made order bill lading with either sight 
draft settlement papers attached. 

papers Conewango Valley National Bank; Address, Cone- 
wango Valley, Y.’’ 

The court below found, the phrase ‘Papers sent Cone- 
wango Valley National Bank’ meant and was intended mean that 
when the silo was shipped defendant endorsed bill lading 
with sight draft attached would sent plaintiff such bank and 
defendant would the bank and pay the bank the amount the 
draft, and the bank would then release the bill lading that the 
defendant could get silo from the 

The court further found, ‘‘That silo was shipped plaintiff de- 
fendant about February 18, 1933, and letter was written and 
mailed defendant about said 18th day February, 1933, 
advising defendant such shipment and directing defendant 
such bank and pay said 

The letter the plaintiff the defendant above referred 
tained the following: ‘‘According the terms your contract, set- 
tlement this invoice net cash upon the arrival the ma- 
terial. are, therefore, forwarding endorsed Bill Lading with 
the Sight Draft attached the Conewango Valley National Bank, 
Conewango Valley, New York. Upon receiving notice from the bank 
the arrival the papers, you will kindly there and pay the 
Sight Draft, the bank will release the Bill Lading. This will enable 
you secure your shipment from the Railroad 
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There also the finding: ‘‘That about the time the shipment 
the plaintiff forwarded the Conewango Valley National Bank sight 
draft upon the defendant with endorsed bill lading said 
bank having been designated said written contract the bank 
which said draft and bill lading should sent, the letter trans- 

mittal directing the bank deliver the bill lading upon 

the draft and remit the proceeds.’’ 

Pursuant the instructions contained said letter, the defendant 
went the bank where had and continued keep deposit more 
than sufficient pay the amount said draft and drew check thereon, 
payable said bank for the amount the draft. 

Upon receiving defendant’s check the bank stamped the draft. 
paid, and delivered with the bill lading the defendant, who 
thereupon went the railroad station and received the silo. 

After receiving defendant’s check, the bank held and did not 
charge upon the books his account; neither did the bank any 
manner remit attempt remit the amount the draft directed. 
Shortly thereafter the bank holiday was declared presidental 
mation, the bank ceased business and was not reopened; con- 
servator was appointed, who was succeeded receiver; the assets 
the bank, together with those another bank the vicinity, were 
acquired recognized institution. 

The learned court below stated that the question here 
whether the bank acted agent for the plaintiff, and whether delivery 
check that was perfectly good upon account such bank 
relieved the defendant from all further liability. 

The defendant requested the court hold, conelusion law 
the terms said contract the plaintiff made and constituted 
said Conewango Valley National Bank its agent collect said draft.’’ 
This request was refused. 

Beyond question, the instructions the bank were given plaintiff 
connection with and furtherance plaintiff’s business, which 
but another way saying that the bank was acting command 
plaintiff connection with and furtherance plaintiff’s 
therefore, the bank was acting plaintiff’s agent. 

147 the Negotiable Instruments Law declares that, Where 
the bank pay the same for the account the principal debtor 

follows that the transaction between the bank and defendant 
constituted payment the draft, and the bank, plaintiff’s agent, 
having received defendant’s check payment, the plaintiff bound 
thereby hence the claim sued upon herein has been paid and discharged. 
Baldwin’s Bank Penn Yan Smith, 215 76, 109 138, 
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1918 1089. Ann Cas. 1917A, 500. See, also, Heinrich 
1917A, 655; Davison Coal Co., Inc., National Park Bank New 
York, 201 App. Div. 309, 194 220; Jones Board Educa- 
tion Union Free School Dist. No. Town Pelham, 242 App. 

The judgment should, therefore, reversed the law and the 
facts with costs, and the complaint dismissed with costs. 

Judgment reversed, the law and the facts, with costs, and com- 
plaint dismissed, with costs. 

The court makes the finding fact and finds conclusion 
law that the terms the contract between plaintiff and defendant, 
the plaintiff made and constituted said Conewango Valley National 
Bank its agent collect the draft question; that the same has been 
and that there sum due plaintiff from defendant its claim 
herein. The court disapproves the conclusions law contained 
the decision the effect that the plaintiff entitled judgment 
against the defendant, with costs. 


DEPOSIT CREATING IRREVOCABLE TRUST 
Mucha Jackson, Court Chancery New Jersey, 182 Atl. Rep. 827 


man deposited money savings account his name 
for’’ his daughter, stating that his intention opening 
the account was that ‘‘when she ready start out life she will 
have something start The depositor made additional de- 
posits from time time and presents received the daughter were 
also deposited. The only withdrawal was made purchase Lib- 
erty bond the daughter’s name. When was later sold the pro- 
were redeposited the account. The passbook was never 
delivered the daughter the depositor, but was turned over 
her her mother. was held that irrevocable trust had been 


created, entitling the daughter the deposit even during the life- 
time the depositor. 


Syllabus the Court 


Where there unequivocal declaration trust the owner 
property for the benefit another, the trust becomes irrevocable even 
the beneficiary not notified the declaration and the trustee re- 
mains possession the property. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §430. 
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Suit Muriel Jackson Mucha against Thomas Jackson. 
Decree for complainant. 

Peter Hofstra, Paterson, for complainant. 

Beggs Grimshaw, Paterson, for defendant. 


LEWIS, C.—Complainant, the daughter defendant, brings 
this suit compel defendant transfer her deposit the Paterson 
National Bank. 1912 complainant was one year old. father 
opened the account the bank under the name ‘‘Thomas Jackson, 
trustee for Muriel From time time over period many 
years, additional deposits were made almost entirely from the small 
savings defendant. The only withdrawal from the account was 
one occasion when the sum $50 was used purchase Liberty 
bond the name complainant and later when this was sold, the 
proceeds were put back the account. The remainder the account 
was made from small received from time time from [by] 
complainant birthday and Christmas presents. 

According the testimony the mother complainant, who the 
wife the defendant, the time the deposit was opened defendant 
stated her that intended opening account for his daughter 
that when she ready start out life she will have something 
start with. Defendant denies making this statement. The bank book 
was never delivered complainant defendant, although later 
came into her possession without the consent defendant, having been 
turned over her her mother. 

Where there unequivocal declaration trust the owner 
property for the benefit another, the trust becomes irrevocable even 
the beneficiary not notified the declaration and the trustee re- 
mains possession the property. Janes Falk, Eq. 468, 
138, Am. St. Rep. 783. the same effect the recent case 
Bankers’ Trust Co. Bank Rockville, 114 Eq. 391, page 
407, 168 733, 740, where the court says: ‘‘If trust was fact 
declared, neither delivery the subject-matter, nor the trust agree- 
ment, nor notice the cestui, was requisite for its validity. West 
Jersey Trust Co. Read, 109 Eq. 475, 477, 158 113; 
Farrell’s Estate, 110 Eq. 260, 263, 159 

opinion the proofs establish the creation irrevocable 
trust favor complainant. While indication trust the 
form deposit being that defendant trustee for complainant 
not alone sufficient, the testimony Mrs. Jackson sufficient 
meet the requirements the declaration required the cases 
cited. Corroboration that such was the intention the defendant 
found the that nothing has taken place since the 
creation the trust tends show contrary intention the part 
the trustee. The only withdrawal since the creation the trust was 
for the purchase Liberty bond for the benefit complainant and 
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upon sale the bond the price was replaced the bank account. 
addition, the deposit birthday gifts complainant this account 
and the deposit share complainant her sister’s estate also 
point the same direction, namely, that the trust fund was intended 
hers. Under such circumstances, the denial defendant the 
declaration testified Mrs. Jackson not convincing. 

decree will advised prayed for the bill. 


LIABILITY SHARES STANDING 
NAME BROKERS’ EMPLOYEE 


Broderick Adamson, New York Supreme Court, Appellate Division, 
285 Supp. 294 


Shares bank stock purchased brokers for customer were, 
for convenience, issued the name employee the brokers. 
Upon the failure the bank was held that the record holder, 
that the brokers’ employee, was liable for the statutory assess- 
ment, but that the customer, the real owner the shares, was liable 
the employee. 


Action Joseph Broderick, State Superintendent Banks, 
against Robert Adamson and others, impleaded with Leo Dorfman and 
another. From much judgment entered decision against 
the defendant and cross-complainant Dorfman dismissed his 
complaint against the impleaded defendant Frank Demarest, cross- 
complainant appeals. 

Judgment far dismissed the cross-complaint the merits 
reversed, and final judgment modified providing that cross-complain- 
ant have judgment against cross-defendant accordance with opinion, 
and findings inconsistent therewith reversed. 

Walter Merritt, New York City, for 
Joseph Otis, New York City, for respondent. 


DORE, J.—The superintendent banks instituted this action 
enforce the statutory liability stockholders the Bank United 
States. December 10, 1930, the day the bank was closed, defendant 
Dorfman was stockholder record 100 shares, and the plaintiff 
has recovered judgment against Dorfman, such record stockholder, 
the sum $3,375.47. this appeal issue raised the 
liability Dorfman the plaintiff Broderick. Against impleaded 
defendant, Frank Demarest, however, Dorfman asserted cross-claim 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1369. 
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which the learned Court Special Term dismissed. From that dis- 
missal, Dorfman appeals. 

Demarest, customer Orvis Brothers Co., stockbrokers, pur- 
chased through such brokers, November 27, 1930, 100 shares stock 
the Bank United States, which were fully paid for Demarest 
from his cash credit balance, that was owner thereof without any 
claim whatever the part his brokers for margin other charges. 
The certificate, however, was not issued the name Demarest, but 
the name the appellant, Dorfman, employee Orvis Brothers 
Co. December 10, 1930, being informed rumor that the bank 
might not open the following day, and his brokers’ suggestion that 
sell, Demarest gave Orvis Brothers Co. order sell the 100 
shares bank stock. The stock was sold December 10, 1930, and the 
certificate was delivered December 11, 1930, Parrish Co., stock- 
brokers, who received the stock certificate and paid the purchase price 
therefor December The bank was closed after business the 
night December 10th. The books Orvis Brothers Co. show that 
Demarest’s account was credited with the proceeds the sale De- 
11, 1930. the time Demarest directed Orvis Brothers Co. 
sell the 100 shares, there were 148 shares the Bank United 
States stock their possession, all standing the name Dorfman, 
nominee. 

that state facts, the learned Court Special Term held that 
Dorfman was the nominee the brokers; that the stock had been put 
Dorfman’s name for the brokers’ convenience; that was sold 
Demarest through the brokers December 10th; and that, therefore, 
Demarest not liable Dorfman. 

our opinion, dismissing Dorfman’s cross-claim against Dema- 
rest, the learned Court Special Term erred. between Demarest 
and his brokers, who were acting merely agents and custodians, fol- 
lowing his instructions the sale the stock for his account and 
benefit, the liability for the stock assessment was Demarest. 
Broderick Aaron, 152 Mise. 791, 273 641, the court held that 
brokers who were carrying stock for customers margin and had 
procured certificates issued their own names were entitled in- 
demnity from the customers for whom the stock was being carried; that 
question equitable title was involved such the recovery 
rests principles that the brokers had the right put the 
stock their own names security for the account, and that the re- 
sulting assessment was liability the proper performance 
their agency. While the brokers the present case were not carry- 
ing the stock margin, they, nevertheless, held the stock merely 
and agent Demarest, their customer, and was much for 
the convenience Demarest was for the brokers’ convenience that 
the stock was put Dorfman’s name, nominee, enable Demarest 
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sell, did this his oral order, without first securing and 
indorsing the certificate. The certificate issued Dorfman’s name was 
marked the brokers’ transfer record laid aside, the symbol 
abbreviation put certificates which the brokers were merely hold- 
ing custodians and which they had interest title, direct 
contingent; and that certificate was fact delivered after the sale, 
December 11th, for the account Frank Demarest. Concededly, the 
brokers were all times ready meet the customer’s demand, and 
the facts this record the liability they incurred was incurred the 
proper performance their agency. 

not authority the contrary. that case the issue was between 
stockholder record who had sold the shares December 10, 1930, 
and the purchaser, Rice Co., who, the same day, had resold the 
shares third party, prior the closing the Bank. Rice Co. 
moved for summary judgment. The Court Appeals ruled that the 
motion should have been granted, holding that Rice Co., purchaser 
from the record holder, having resold the shares third party 
December 10th, prior the closing the bank, was not liable the 
stockholder record for the amount the assessment. that case 
and the other cases cited respondent the issue was between vendor 
and vendee and the decisions were based principles equitable title. 
Here the issue not between vendor and vendee, but between agent, 
acting mere custodian, and his principal, for whose account and 
benefit the stock was carried. 

Parrish Co., the buyer from Demarest, originally had been joined 
defendant, but motion dismiss against Parrish Co. was 
granted, and that issue not before us. Whatever would have been 
the liability between Demarest and the buyer from Demarest, clearly, 
between Dorfman, the mere agent and custodian, and Demarest, the 
for whose benefit and account the agent was carrying the 
stock and whom the agent concededly did account for the proceeds, 
the customer was liable his brokers and agents. Dorfman, therefore, 
was entitled judgment over against Demarest. 

The judgment, far dismisses, upon the merits, the cross- 
complaint defendant Dorfman against the interpleaded defendant, 
Demarest, should reversed, with costs, and the final judgment modi- 
fied providing that Dorfman have judgment against Demarest 
his for the amount the assessment, including interest, 
levied the 100 shares stock with costs. 


Judgment, far dismisses, upon the merits, the cross-complaint 
defendant Dorfman against the interpleaded defendant, Demarest, 
reversed, with costs, and the final judgment modified providing that 
Dorfman have judgment against Demarest his cross-complaint for 
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the amount the assessment, including interest, levied the 100 
shares stock, with costs. 

Settle order notice reversing findings inconsistent with this de- 
termination, and containing such new findings fact proved upon the 
trial are necessary sustain the judgment hereby awarded. All 
concur. 


SUFFICIENCY NOTICE DISHONOR 


Harr Edsall, Superior Court Pennsylvania, 183 Atl. Rep. 


note made corporation was indorsed its vice president, 
who went the office the corporation for the pur- 
pose signing checks but who maintained his regular business 
office another address the same city. maturity the note 
was dishonored and notary mailed notice dishonor addressed 
the indorser the office the maker corporation. The indorser 
did not receive the notice and did not learn the dishonor the 
note until two three years later. was held that the notice was 
improperly addressed and that the indorser was, therefore, dis- 
charged all liability the note. 

The decision lays down the general rule that the fact that 
person officer corporation not itself sufficient make 
the office the corporation the place business the officer, 
which notices dishonor may sent, compliance with the pro- 
visions the Negotiable Instruments Law. 


Assumpsit recover balance due negotiable instrument 
Luther Harr, successor appointment William Gordon, 
Secretary Banking, receiver Bank Philadelphia Trust Com- 
pany, against William Edsall. Verdict for plaintiff for $951.48. 
From judgment for defendant non obstante veredicto, plaintiff ap- 
peals. 

Affirmed. 

Harry Norman Ball, Philadelphia, Ralph Rinalducci, Nor- 
ristown, Michael Goglia and Gerald Flood, both Philadelphia, 
and Charles Margiotti, Atty. Gen., for appellant. 

Federico Mauck, Norristown, and Raymond deS. Shryock, 
Philadelphia, for appellee. 


PARKER, J.—The secretary banking this commonwealth, act- 
ing receiver the Bank Philadelphia Trust Company, brought 
this action assumpsit recover balance due negotiable in- 
strument from William Edsall, the defendant, indorser. The 


similar decisions see Banking Law Journal Digest 
Edition) 957. 


(Fourth 
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sole question involved this appeal concerns the sufficiency at- 
tempted notice dishonor the defendant. The case was tried be- 
fore jury, and the trial judge submitted the jury two questions: 
Was the office the Individual Family Laundry the place business 
the defendant? Did the indorser know that the note, when due, 
was not paid? They were instructed that, they found either these 
facts favor the plaintiff, then was entitled verdict. The 
jury found for the plaintiff, and the court entered judgment 
for the defendant. 

The note suit was given Individual Family Laundry, dated 
November 21, 1930, payable days, was executed Harry 
Kulp, president, and indorsed William Edsall and Heywood 
Wiley individuals. conceded that the note was negotiable 
instrument, and that the Bank Philadelphia Trust Company be- 
came purchaser for value before maturity and due course. 
December 22, 1930, the note, its terms, became due and payable, 
was presented for payment the place specified the note, payment 
was refused, and the same date the note was protested. The notary 
the official protest certified: ‘“Of which demand and refusal duly 
notify the maker, Individual Family Laundry, Harry Kulp, Pres., 
and the endorsers, Harry Kulp, William Edsall, and Heywood 
Wiley.’’ will observed that the notice did not state that had 
sent notice directed Edsall any particular address or, fact, 
that had notified any the indorsers. trial was 
stipulated between the parties follows: ‘‘It agreed that the notary 
protesting the note suit sent notice the protest the 
defendant, William Edsall, addressing communication him 
the place business the defendant company, No. 2528 West 
Dauphin Street, Philadelphia, that the notary received 
edgment the notice which acknowledgment was signed one Kulp 
who was the president the maker the note.’’ conceded that 
2528 West Dauphin street was the place business the Individual 
Family Laundry. 

The defendant testified that lived Haverford, Pa., and had 
lived there continuously for years; that had his place business 
the Atlantic Refining Company building, 260 South Broad street, 
where had been maintained for years; that was not active 
the Individual Family Laundry; that, while had the title vice 
president and secretary, his sole duties were countersign checks, and 
that did not the office the company for that purpose; and 
that received notice the dishonor until was advised the 
receiver 1933, letter addressed his home Haverford. 

section the Negotiable Instruments Law May 16, 1901, 
194 (56 211), except otherwise provided therein, when 


THE BANKING LAW JOURNAL 347 


negotiable instrument has been dishonored nonpayment, ‘‘notice 
dishonor must given the drawer and each indorser, and any 
drawer indorser whom such notice not given 
Mere knowledge nonpayment not notice. First Nat. Bank 
Shreiner, 110 Pa. 188, 195, 718; Marshall Sonneman, 216 Pa. 
65, 874. The notice may writing merely oral. ‘‘It may 
Section (56 218). ‘‘Where notice dishonor duly ad- 
dressed and deposited the postoffice, the sender deemed have 
given due notice, notwithstanding any miscarriage the Sec- 
tion 105 (56 227). this respect the law was changed from 
what had theretofore been. Moffitt, 222 Pa. 644, 651, 
285. 

section 108 (56 230), where party has added address 
his signature, notice dishonor must sent that address, but, 
has not given such address, then the notice dishonor must 
sent follows: ‘‘1. Either the post-office nearest his place resi- 
dence the post-office where accustomed receive his letters; 
or, lives one place and have his place business another, 
place, notice may sent the place where 

222), the official acts, protests, and attestations all notaries public, 
certified according law under their respective hands and seals, 
respect the dishonor bills and promissory notes and notice 
the drawers, ‘‘may received and read evidence proof the 
facts therein stated: Provided, That any party may permitted 
contradict, other evidence, any such Also see Act 

Now will observed that the notary did not certify that 
had notified the indorsers, but said that did the official protest 
notify them. Consequently not have the benefit the presump- 
tion Brown, 240 Pa. 328, 431) that would otherwise 
arise from his official act. addition, there the admission the 
parties that the notice which was sent was directed the office 
Individual Family Laundry. Since the statute provides that the notice 
may sent the post office nearest his place residence the 
post office where accustomed receive his letters, such notice 
ordinarily sufficient. If, however, wrong address has been given and 
the failure receive notice shown, the official act without validity. 
Marwitz’s Estate, 286 Pa. 191, 196, 220. was pointed 
out President Judge Rice the case Siegel Hirsch, Pa. 
Super. 398, may conceded that the notice would have been suffi- 
had been addressed the defendant Philadelphia with- 
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out more, and that the holder not bound ascertain the street and 

number where the indorser’s place business residence located, 
for, the endorser desires the notice delivered carrier 
particular place, the statute mode whereby may require 
that done, and, does not so, the holder warranted 
inferring that notice mailed the post office nearest his residence 
where accustomed receive his letters will sufficient. How- 
ever, nothing must added the sender the notice the address 
which will lead deliver the notice wrong address. 
virtue the portion section 108 (56 230) which provides 
that notice may given the indorser’s place business. This 
leads the real question controversy. Was the fact that notice 
dishonor was addressed the defendant and delivered the place 
business Individual Family Laundry, which defendant was 
vice president and secretary, standing itself, sufficient sustain 
finding the jury that notice was mailed his place business? 

always the duty the owner note use reasonable dili- 
gence discover the true residence, that proper information can 
note bound the information which has, should have obtained, 
and cannot excuse his default reason the ignorance the notary 
who actually Marwitz’s Estate, supra, 286 Pa. 191, 
page 195, 220, 221. fact, section 112 the statute (56 
235) provides that notice dishonor dispensed with ‘‘when, 
after the exercise reasonable diligence, cannot given does 
not reach the parties charged.’’ entitle holder nego- 
tiable instrument recover from indorser secondarily liable, 
has the burden showing that the instrument was due, was duly pre- 
sented the maker, and that refused pay, which the defendant 
had notice, for ‘‘these are necessary conditions ingredients 
indorser’s absolute and such facts must pleaded. Chest- 
nut St. Nat. Bank Ellis, 161 Pa. 241, 1082, 1083. 

sustain the verdict and judgment, appellant depends alone 
the fact that the notary sent notice addressed the defendant 
the address the Individual Family Laundry, which defendant 
was vice president and secretary, and this the face the uncontra- 
dicted testimony defendant that his place business was differ- 
ent location, the Atlantic Refining Company Building Broad street 
fact capable ready contradiction not true), and his further 
testimony that such business transacted for the laundry company 
was not performed the office that concern. 

are the opinion that the phrase ‘‘his place 
used this statute does not comprehend every place person may 


THE BANKING LAW JOURNAL 349 


transact any business place which may occasionally visit 
transact business. connotes more, and refers place where 
tradesman, professional man, trade calling. certainly 
not broad enough comprehend any place which the party may 
interested any place where may transact individual 
isolated act business trade. ‘‘That not properly place 
business, the commercial understanding the term, which has 
public notoriety such, open public business carried it, 
the party, but only occasional employment him there, two 
three times week.’’ Bank Columbia Lawrence, Pet. (26 
578, 582, Ed. 269. Stephenson Primrose, Port. (Ala.) 
155, Am. Dec. 281, was said: ‘‘And place business must 
understood place actually occupied, either continually 
regular periods, person his clerks, those his employment. 
business transacted there sometimes, but stated periods, the 
occupant, his clerks, cannot supposed there any other 
time receive notice the dishonor paper.’’ place where 
maintains headquarters center from which his activities radiate 
and place which returns when has performed isolated 
particular item business. For example, one conducting plumbing 
business usually performs large part his actual labor the resi- 
dence, factory, building his customer, but surely each these 
places would not ‘‘his place not mean inti- 
mate that one may not have two places business. 


The expression ‘‘his place used here, the same 
find various acts assembly with relation service summons 
civil actions, particularly Act July 1901, 614 (12 
291). One would not maintain that writ summons could 
properly served leaving the office corporation which the 
defendant was vice president director, where was not carrying 
occupation his own account and where was not actively 
engaged. the case Kinney Stoer, Pa. Dist. 131, 132, this 
question arose, and Judge Moschzisker, afterwards Chief Justice Mosch- 
zisker, there said: ‘‘The principal question argued was whether 
not individual can legally served substituted service, under 
the Act 1901, leaving the writ with person charge, the 
office place business corporation with which such defendant 
may connected some official capacity, employee, but which 
office not otherwise his individual and personal place business. 
before said, construe the words used the Act Assembly, 
‘at his place business mean the personal and individual 
place business the defendant, which has some kind 
proprietary interest and not merely his place employ- 
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ment. Not only would most unsafe hold otherwise, but 
must believe that was not the legislative intent permit substituted 
service made man’s place employment occupation upon 
person clothed with authority him and owing duty individually 
him.’’ The force this expression becomes manifest when con- 
sider that this case the proofs show that the notice was left with 
the president the laundry company who apparently felt under 
obligation communicate the notice the defendant. 

The case Commercial Bank Albany Strong, Vt. 316, 
Am. Dee. 714, directly point. was held there that notice 
dishonor attempted given indorser was not effective where 
was left the office railroad which the indorser was presi- 
dent. Also see Mandelbaum, Misc. 475, 141 319. 

therefore hold that the fact that one vice president and secre- 
tary corporation not itself sufficient make the office the 
corporation the place business such officer, that expression 
used the Negotiable Instruments Law. The burden proof was 
the plaintiff show the giving notice required that act, and, 
owing the form the protest, presumption arose the giving 
the notice. The record being entirely devoid any facts from 
which can inferred that the notice was actually received the 
defendant, follows that the case must fail. 

Judgment affirmed. 


LIABILITY UNDER FIDELITY BOND 


Brulatour Casualty Surety Co., United States Circuit Court 
Appeals, Fed. Rep. (2d) 834 


fidelity bond issued the defendant surety company pro- 
tected the plaintiffs from losses through certain 
employees the extent $12,500. The orginal bond covered the 
years 1922 and 1923 and recited that covered losses ‘‘during the 
period beginning with the respective dates set opposite’’ the names 
the various employees the schedule. also recited that the 
contract could terminated either party proper notice. 
was renewed from year year the payment annual premiums 
until 1929. During that period about eight years, one employee 
embezzled over $38,000. was held that the contract insurance 
was single continuous contract and that the surety’s liability was 
limited $12,500 for the entire period its existence. There was 
not series independent contracts making the surety liable 
$12,500 each year. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§658. 
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Action Jules Brulatour and another against the 
Casualty Surety Company recover losses fidelity bond. Judg- 
ment for plaintiffs, and defendant appeals. 

Judgment reversed, with directions. 

O’Connor, New York City (John Davis and 
Vincent O’Connor, both New York City, counsel), for appel- 
lant. 

Konta, Kirchwey Engel, New York City (Max Steuer and 
Mitchell Jelline, both New York City, counsel), for appellees. 


MANTON, J.—Judgments were entered below for Jules 
Brulatour the sum $5,402.60 and for Brulatour, Inc., for 
$38,318.18 verdicts directed the court. The action fidel- 
ity bond which the appellant insured the appellees during the 
period involved against loss through embezzlement other specified 
wrongful acts any employees occupying the positions enumerated 
schedule attached the bond. The appellees lost $38,491 
reason employee’s acts embezzlement between 1922 and 1929, 
inclusive, and the question presented whether the appellant liable 
for the full amount this loss whether its obligation was effectively 
limited the terms the bond maximum $12,500. This raises 
the question whether there were separate yearly contracts, under 
each which the appellees could recover $12,500, whether there 
was contract continued from year year annual premium 
payments with the liability thereon noncumulative. 

The bond, written 1924, extended its coverage attached 
rider losses occurring 1922 and 1923, undiscovered until later 
date. provided that the appellant for and consideration 
annual premium bound itself pay the assured for any losses suffered 
through embezzlement similar acts any the employees occupy- 
ing the positions ‘‘now named in, hereafter added to, the schedule 
attached hereto, and which hereby made part this bond, and 
not exceeding the amounts specified for such positions such schedule, 
during the period commencing with the respective dates set opposite 
such positions such schedule and pending hereinafter 

The only methods termination were set forth the ninth provi- 
sion, reading: ‘‘Any suretyship hereunder may terminated 
whole, any portion, any employe, the Company 
upon thirty (30) days notice the Employer, and likewise the Em- 
ployer may terminate any suretyship notice writing the com- 
pany specifying the date cancellation. the Company 
shall refund the unearned premium for such suretyship claim 
has been paid thereunder.’’ 

The original schedule bears the same date the bond, and recites 
list officials and employees the assured, guaranteed under the 
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bond certain amounts for certain premium. There notation, 
date The employee guilty was 
listed guaranteed the amount $12,500. The original bond pro- 
vided: ‘‘The liability the Company hereunder account all loss 
losses caused each and every person while filling any position 
named said schedule, added thereto, shall not exceed the amount 
set opposite such position said schedule, for which such position 
shall added thereto. 

Further provided: ‘‘The Employer undertakes and agrees 
furnish the Company each premium anniversary date hereof state- 
ment specifying the number positions covered, the number 
persons occupying each position, and the amount coverage required 
for each position.’’ 

Pursuant this requirement, the appellee furnished schedule each 
year similar the one above, which this dishonest employee was 
for $12,500. These schedules recited that they were schedules 
for the original bond and that the listed employees were guaranteed 
for the stated amount under this bond. Each successive schedule re- 
cited its effective date the first day each year. Since 1931 the 
form the schedules has been expanded. They referred the bond 
effective January, 1924, recited consideration the renewal 
premium, and explicitly provided that ‘‘this list shall deemed 
part the original bond and not new obligation, nor shall create 
cumulative liability.’’ 

The bond and its yearly schedules did not constitute separate con- 
tracts. There nothing either the contract the evidence in- 
dicate that the original contract set the bond ever ended. None 
the specified means termination were employed, and there 
showing that would expire automatically. The bond recited con- 
sideration annual premium. This was paid yearly for continua- 
tion the insurance, the premiums life insurance policy are paid 
continue single contract. The yearly schedules all expressly state 
that the coverage under the original bond. The fact that the schedules 
recited date upon which they should become effective not in- 
dication that this original obligation terminated and was renewed each 
year. 

There evidence showing how the parties regarded their relation. 
Shortly after the original bond was written, the business was incor- 
porated, yet all the subsequent schedules recited that they guaranteed 
the employees the individual and the corporation ‘‘as interests may 
appear.’’ each schedule was separate contract, there would 
purpose meaning this covering employees the corporation alone. 

And, when the assured had discovered the loss and notified the 
pany letter, that letter stated that they believed the loss was greatly 
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excess the amount the bond. When considered that their 
estimate the loss this time was $25,000, appears that they re- 
garded the bond covering them only the extent $12,500 the 
aggregate, since even this time they realized that the defalcations 
extended through period years. Moreover, the assured made 
comment the revised form the 1931 schedule, which left doubt 
that the company was assuming only noncumulative liability. the 
appellees viewed the contract differently, they would not have remained 
silent when the rights which they assumed they had were thus cut down. 


This schedule speaks ‘‘renewal premium.’’ Appellees suggest 
that the use this term the appellant and their agent several 
change notices, bills, and receipts was indication that the appellant 
regarded the contracts severally expiring the end each year. 
But any such inference that may extracted negatived the 
fact that the appellant referred ‘‘renewal’’ even when was clearly 
defining the contract single throughout various years with non- 
liability. 

Another indication the understanding the parties the 
original bond found the paragraph defining the extent liability. 
recites: ‘‘The liability the Company hereunder account all 
loss losses caused the same person while filling two more 
such positions, either the same time different times, shall not 
exceed the amount for which such positions shall covered respec- 
tively, and the aggregate the larger largest such amounts.’’ 

For instance, employee fills one position one year and cov- 
ered for $5,000, and another position the next year and was covered 
for $10,000, and stole $10,000 each year, this language would restrict 
the defendant’s liability $10,000. This provision keeping with 
the construction place upon the contract. the appellees’ in- 
terpretation were followed, the provision would discordant note 
entirely inexplicable. 

There one potent aid interpretation not furnished the in- 
surance company. they had the record the actuarial statistics 
which the premium was based, would materially assist determination 
what the premiums bought. Its absence, however, not ground 
for the inference sought the appellees that calculation yearly 
premium for noncumulative insurance impossible. Such insurance 
written, and its results would furnish statistical base for the cal- 
culation premiums. 

The authorities support the appellant’s claims. Leonard 
Casualty Surety Company (C. Nov. 12, 1935) (2d) 
205, Fourth First Bank Trust Co. Fidelity Deposit Co. 
153 Tenn. 176, 281 785, 610, and National 
Surety Co., 105 Law, 330, 144 576, illustrate the rule that, 
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where the bond for indefinite term, the date begins run being 
the only date given, the fact that the premiums were paid annually 
does not make the relation series separate yearly contracts. Russeks 
Fifth Ave., Inc., Casualty Surety Co., 239 App. Div. 913, 
265 953 (First Dept. 1933), construed bond similar that 
before continuous and providing only noncumulative coverage. 
The bond there omitted ‘‘in consideration annual but 
this does not lessen the weight its authority, since this recital con- 
tained the bonds construed the cases previously cited and was 
held effect. See, also, State rel. Freeling New Amster- 
dam Casualty Co., 110 Okl. 23, 236 603, 829, and Park 
Falls State Bank Fidelity Deposit Co., 206 Wis. 413, 240 
154, where the bond was held continuous and the liability thereon 
single against contention that the guaranty was annually severable 
into separate contracts. The cases resulting differently were based 
different facts. 

Maryland Casualty Co. First National Bank, 246 892 
(C. 5), the first schedule and the receipt for the second yearly 
premium both indicated definite time which the coverage terminated. 
Florida Central Co. American Surety Co., 674 (C. 
2), Proctor Coal Co. United States Co., 124 424 
(C. Ga. 1903), and Campbell Milk Co. Fidelity Guaranty 
Co., 161 App. Div. 738, 146 (2d Dept. 1914), similarly 
construed insurance capable being read separate yearly contracts 
because the facts showed yearly expiration dated. 

Casualty Surety Co. Commercial State Bank (D. C.) 
(2d) 474, reversed other grounds (C. A.) (2d) 969, 
the court based its conclusion the fact that found nothing 
indicate that the parties intended make the liability noncumulative. 
But this may not said the instant case, since the appellees remain 
silent when the schedules 1931 used language impossible misin- 
terpret limiting their liability noncumulative amount, and they 
also gave evidence their understanding the protection offered 
their letter appellant notifying them loss which they considered 
above the coverage afforded. 

The Florida Central Case, supra, illustrates the difficulty and dis- 
advantage the assured series policies for single year. The 
insurance company there succeeded evading any liability all be- 
the bond provided that only the last policy was force 
any time. Where the yearly contracts are separate, provision similar 
this, one providing that claim must brought within relatively 
short period after the expiration the policy sued on, typical and 
necessary the protection the insurer, but embarrassing the 
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assured forcing him discover the losses shortly after their oc- 
That difficulty not present here. 

The liability assumed the appellant for the loss the appellees 
must limited $12,500, and, unless the appellees agree accept 
that sum, the judgment must reversed. 

Judgment reversed, unless appellees consent reduction the 
judgment $12,500. 


BONDS NOT MADE USURIOUS BROKERAGE 
FEE 


McCubbins Virginia Trust Co., United States Circuit Court 
Appeals, Fed. Rep. (2d) 984 


The owners real property deeded trust trust com- 
pany secure ninety $1,000 bonds bearing per cent. (highest legal 
rate) interest. was agreed that the company should sell the bonds 
the public, collect the interest the trust deed, distribute the 
same the bondholders, manage the property with respect taxes, 
insurance, for which services should receive $2,600 payable 
out the sale price the bonds. was held that this brokerage 
fee did not render the bonds usurious and that the owners the 
property could not set usury defense action fore- 
close the deed trust. 


Suit the Virginia Trust Company and others against 
McCubbins and others. From adverse decree, defendants appeal. 

Affirmed. 

Clifford Frazier and Robinson, both Greensboro, 
(Woodson Woodson and Hudson Hudson, all Salisbury, C., 
the brief), for appellants. 

both Lumberton, C., the brief), for appellees. 


NORTHCOTT, J.—This suit equity instituted the 
Virginia Trust Company and certain named individuals, trusts, and 
corporations, herein referred the plaintiffs against the appellants, 
herein referred the defendants, foreclose certain property 
upon which deed trust had been given secure bonds held the 
plaintiffs. The defendants answered, setting the plea usury 
under the North Carolina statute (Consolidated Statutes, 2306). The 
court below denied the defendants’ plea usury, from which action 
this appeal was brought. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1474. 
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executor), and the defendant executed and delivered 
the Virginia Trust Company, ninety coupon bonds, each the sum 
$1,000, bearing interest the rate per cent. per annum, pay- 
able semiannually. These bonds were payable bearer and were 
deed trust executed Wharton and McCubbins, and 
others, conveying certain property located the city Salisbury, 
Rowan County, C., which deed trust was recorded the office 
the register deeds October 1927. 


The Virginia Trust Company, after the bonds were delivered 
them, sold and transferred them the other plaintiffs herein. The said 
trust company holds some the bonds trustee for various trusts 
but owns bonds its own right. 

Prior and the time the execution and delivery said bonds, 
was agreed between Wharton and the Virginia Trust Company 
that the Virginia Trust Company should paid out the sale price 
the bonds the total sum $2,600, for its services handling the 
bonds, selling the same the investing public, collecting the semi- 
annual interest, distributing the same the bondholders, looking after 
the property with respect taxes and insurance throughout the period 
the life the loan, wit, ten years, and pay for the inspection 
the property and the expenses its own legal department attend- 
ing the details the transaction. 

After the issuance the bonds and the execution the deed 
trust the owners the property executed deed conveying the 
Salisbury Investment Company, corporation, which investment com- 
pany assumed the payment said bonds and paid addition the sum 
$110,000, cash Wharton and McCubbins. Fifteen 
thousand dollars the bonds were retired leaving balance $75,000. 
Default was made and this suit was brought subject the property 
conveyed the deed trust the payment the residue the 
bonds. 

The North Carolina Statute respecting usury section 2306 Con- 
solidated Statutes, which provides part follows: ‘‘The taking, 
receiving, reserving charging greater rate interest than six per 
per annum, either before after the interest may accrue, 
when knowingly done, shall forfeiture the entire interest which 
the note other evidence debt carries with it, which has been 

The statute further provides substance that, when ‘‘a greater 
rate interest has been paid,’’ that the persons who pay may recover 
back twice the amount the interest paid action the nature 
action for debt. further provided that when suit instituted 
recover upon evidence debt, the party charged may plead the 
usury penalty counterclaim for twice the amount interest paid 


THE BANKING LAW JOURNAL 357 


and for the forfeiture the entire interest, but saving provision 
included permitting private corporation pay commission for the 
sale its coupon bonds and allowing bonds sold less than par 
value. 

The only question involved whether the payment the Virginia 
Trust Company the sum $2,600 constituted receipt the trust 
greater rate interest than per cent. per annum. 

The judge below filed written findings fact and conclusions 
law and found fact that the payment the Virginia Trust Com- 
pany was reasonable brokerage charge for the services, specified 
the deed trust, performed the trust company and was not 
out proportion the value said services; that the said charge 
$2,600, was not made received interest lieu interest; and 
that the transaction was not made for the purposes evading the usury 
laws the state North Carolina. The trial judge further found 
that the Virginia Trust Company made the contract with Wharton 
and Richmond their instance; that the bonds were 
not bought them except brokers sold the market; and 
that none the plaintiffs, other than the Virginia Trust Company, 
received any part the $2,600, paid brokerage and had interest 
same knowledge thereof. 

The trial judge held, conclusion law, that the plaintiffs were 
entitled the relief prayed for and ordered the sale the property 
under the deed trust. 

careful study the record and the evidence the negotia- 
tions leading the transaction which the brokerage fee $2,600, 
was paid the Virginia Trust Company, leads the conclusion 
that the findings fact made the judge below and his conclusions 
law were proper. was expressly understood between those nego- 
tiating the transaction that the Viginia Trust Company was acting 
solely broker. letter August 11, 1927, the president 
the trust company wrote Wharton, among other things, the 
following: ‘‘These loans make long time are sold conservative 
investors and not held this Company, our compensation coming 
form reasonable brokerage paid the borrower, and one our 
requirements that the value the property shall twice the amount 
the 

Counsel for appellants rely upon number North Carolina deci- 
study these cases shows that the circumstances all 
them are very different from the circumstances proven have sur- 
rounded the transaction the instant case. 
Hood, 208 472, 181 330; Federal Reserve Bank Jones, 
205 648, 172 185; Pugh Scarboro, 200 59, 156 149; Ripple 


Mortgage Acceptance Corporation, 193 422, 137 156; English 
Lumber Co. Wachovia Bank Trust Co., 179 211, 102 205. 
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Doster English, 152 339, 754, 755, the court 
states that four requisites are necessary constitute usury. 


There must loan express implied; 

understanding between the parties that the money lent 
shall returned 

that for such loan greater rate interest than allowed 
law shall paid agreed paid the case may be; and 

there must exist corrupt intent take more than the legal 
rate for the use the money loaned.’’ 


The third and fourth requisites laid down the North Carolina 
court are not present here. 

contended behalf the plaintiffs that the statute limita- 
tions contained North Carolina Consolidated Statutes, 442, pre- 
vents any recovery, but view our conclusion that there was 
usury shown, not necessary decide that point. 

The transaction was ordinary brokerage transaction for the sale 
bonds reputable trust company the brokerage fee charged and 
paid was reasonable one for the services performed the trust com- 
pany; and element usury entered into the transaction. 

The finding the judge below was correct, and the decree ac- 
cordingly affirmed. 


STOCKHOLDERS SUBJECT ASSESSMENT 
WHERE TRANSFER SHARES 
UNRECORDED 


Young Florida, United States Circuit Court Appeals (District 
Columbia), Fed. Rep. (2d) 275 


The defendant, director and stockholder bank, being de- 
sirous resigning, indorsed his stock certificate and delivered 
the president the bank. The latter agreed take the stock, but 
requested the defendant not resign director. Nothing further 
was done the matter until the failure the bank some time 
later. was held that the defendant remained subject the statu- 
tory liability stockholders. general rule that liability re- 
mains until the transfer the stock has been recorded the books 
the bank. 


Suit Frederick Young, receiver the International Exchange 

Bank, corporation, against Dr. Salvatore Floria. review judg- 

ment directed verdict for defendant, plaintiff brings error. 
Reversed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1360. 
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Louis Gravelle, Thomas Markey, and Edward Howrey, all 
Washington, C., for appellant. 

Mark Friedlander, Lewis Shapiro, and Robert Silverman, 
all Washington, C., for appellee. 

VAN ORSDEL, J.—Plaintiff error, the receiver the Ex- 
change Bank, brought suit the municipal court the District 
recover from defendant error, Dr. Floria, hereafter referred 
defendant, 100 per cent. assessment 100 shares $10 par value 
eapital stock the bank, alleged owned him and his name 
the books the bank July 14, 1932, the date the closing 
the bank the Comptroller the Currency. 

Floria defended the ground that was not the owner the 
stock, but that had transferred the same September October, 
1931, Joseph Schiavone, then president the bank. appears that 
defendant acquired the 100 shares stock March, 1931, from 
Schiavone, and thereupon become member the board directors, 
and was the record owner the stock until July 14, 1932. further 
appears that September October, 1931, defendant, desirous 
severing his connections with the bank director and stockholder, 
indorsed the certificate, which indorsement was attested one Kauf- 
mann, vice president and cashier the bank. The possession the 
certificate was then transferred Schiavone with the statement that 
because ill health desired sever his connections with the bank 
director and stockholder. Schiavone agreed take the stock, but 
requested defendant not resign director. 

further appears that defendant did not any time request the 
proper bank official record the transfer, and the certificate was never 
handed the transfer officer for recording the books the bank. 
Schiavone died November 11, 1931, and the certificate was found among 
his personal effects. Defendant attended meetings the board di- 
rectors after the transfer the possession the stock certificate, and 
continued attend after Schiavone’s death, and late December 
10, 1931. continued director the solicitation the bank 
officers, with the understanding that would not re-elected the 
following January meeting. defendant’s directorship ceased, 
did not request that the stock transfer recorded, nor were persons 
dealing with the bank apprized the fact that had disposed the 
stock. 

The court below directed the jury return verdict for the de- 
fendant, and from the judgment this appeal was taken. 

Error assigned the ground that the defendant estopped 
deny ownership, having acted stockholder and director after the 
date the alleged transfer, and after the death the transferee. 
think this assignment well taken. are not here considering 
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the validity the conveyance between defendant and Schiavone the 
estate Schiavone. The transfer the stock, however effectual be- 
tween the parties, and sufficient pass title, not considered 
connection with the liability the defendant with reference the 
rights third persons. 

This action was brought the receiver the representative the 
stockholders and creditors. Matteson Dent, 176 521, 531, 
Ct. 419, 423, Ed. 571, Mr. Justice White, quoting from 
Shellington Howland, 371, 376, said: ‘There may have 
been transfer the defendant his stock the corporation 1869, 
valid between the parties the transaction, and sufficient vest the 
equitable title the transferee, but the transfer was not consummated 
the form required statute, affect the rights strangers 
relieve the defendant from his legal liability third persons for 
the debts the corporation. The transfer stock, quoad the 
public, not complete until entered the book designated statute. 
entry upon the books registry stockholders required for the 
protection the company and its creditors, and each may hold the 
stockholders their liability such until they have devested them- 
selves the title their shares completed transfer, prescribed 
law. secret transfer will avail release the stockholder from 


his obligations, deprive the the corporation the right 
look him the responsible party liable for the debts the cor- 
poration.’ Indeed, this doctrine universally settled that 
treated 


would appear from the facts the present case that the 
agreement defendant continue director there was least 
implied understanding the part the officers the bank that the 
transfer the certificate the books should not take place until the 
directorship ceased, since his record stockholder was essential 
his qualification act director. Both the retention his name 
the books stockholder and his acting director was notice 
the public, the stockholders, and creditors the bank that his connec- 
tion with the bank had not any manner ceased been changed. 
Permitting this condition exist, defendant completely estopped 
from now claiming relief because the agreement entered into between 
himself and the president the bank relative the transfer this 
stock. was said Mr. Justice Harlan Scott Deweese, 181 
202, 213, Ct. 585, 589, Ed. 822: ‘‘The present suit 
primarily the interest the bank. based upon 
statute designed not only for their protection, but give confidence 
all dealing with national banks respect their contracts, debts, 
and engagements, well stockholders generally.’’ 

may stated general rule these cases that liability for 
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assessment attaches the person whose name the stock stands 
the bank, even though may have transferred the stock 
another person. Unless the transfer recorded the books 
registry the bank, the registered owner remains liable. Upton 
Ed. 220; Webster Upton, 65, Ed. 384; Pullman 
Upton, 328, Ed. 818; Anderson Philadelphia Ware- 
house Co., 111 479, Ct. 525, Ed. 478; Richmond 
Irons, 121 27, 58, Ct. 788, Ed. 864. 

The strict rule, thus announced, modified the extent, however, 
that the presumption liability for assessment shares stock 
insolvent bank, arising merely from the presence person’s 
name the stock ledger, may rebutted evidence that the record 
owner has transferred his stock and has done all that careful and 
prudent business man can required effect such transfer. 
Had defendant, when the transfer his stock was made, delivered the 
certificate the registration officer the bank with express directions 
make the proper transfer the books, and had then severed 
all connection with the bank, both stockholder and director, 
would properly have done all that was required him relieve him- 
self from further liability for assessments the stock. accom- 
plish this and relieve himself from liability, would not required 
stand over the officer and see that the transfer was properly re- 
corded the books. His delivery the certificate the officer, 
whose duty was make such record, would sufficient exonerate 
him from further liability. was said Matteson Dent, supra, 
transfer stock made and delivered officers bank, 
and such officials fail make entry it, the acts referred will 
operate transfer the books, and extinguish the liability stock- 
holder the transferer. Whitney Butler, 118 655, Ct. 


Defendant, however, falls far short meeting these conditions. 
have suggested, the assignment the certificate without any 
request his part have the assignment properly recorded the 
books the bank, and his agreement continue the request the 
officers, director, reasonable implication least, amounted 
mere executory contract completed the future, which was 
never done; and when the bank closed and passed into the hands 
the receiver his record stockholder stood unchanged had done 
both prior and after the making this agreement between defend- 
ant and the president the bank. far the record stood, there 
was notice the public, the stockholders, the the 
bank that there had been any change defendant’s relation the 
bank. The judgment reversed, with costs. 
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REFUSAL COURT AUTHORIZE NON- 
LEGAL INVESTMENT 


Cohn’s Estate, New York Surrogate’s Court, 285 Supp. 279 


will creating trust provided that the trust fund should 
invested legally authorized securities yielding income not 
less than per annum. was held that the difficulty impos- 
sibility finding investments this character would not justify 
the court authorizing the trustees invest the trust fund 
single payment life insurance policy, the same not being legally 
authorized investment. 

The question the right trustee invest non-legal 
securities under unusual circumstances referred the March, 
1936, issue The Banking Law Journal page 187 and the 
Muller’s Will, 280 Supp. 345, published the Septem- 
ber, 1935, issue The Banking Law Journal page 739. 


Proceeding the matter the application Joseph Cohn, 
Bertram Adler, and Edward Shoobs, executors and trustees 
the estate Bertha Cohn, deceased, for leave make certain invest- 
ment trust assets. 

Application denied. 

Levy Hartman, New York City, for petitioners. 

Charles Clayton, Brooklyn, special guardian, for Joan Hazel 
and Carol Jane Adler. 


WINGATE, S.—Being presumably reasonably informed member 
the community, the court does not require the submission news- 
paper clippings convince that legally authorized trust investments 
yielding clear income per cent. are presently rare, not indeed 
substantially improcurable. This would furnish reasonable ground 
for application the fiduciaries relieved from the necessity 
following that portion the testamentary directions which limited 
the legally authorized securities which they should permitted 
invest those producing ‘‘an income not less than five per cent. 
per The trustees cannot required the impossible, 
and, far impossible condition has been imposed, noncom- 
pliance therewith will ordinarily excused. 

The extent such authority, however, does not transcend the neces- 
sities the case. the will bar, the testatrix, effect, made 
dual direction; namely, first, that investment should made legally 
authorized investments; and, secondly, that security should pur- 
chased which did not yield income least per cent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §479. 
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the allegations the petition are true, the second limitation 
impossible performance. This, however, wise affects the obliga- 
tion the fiduciaries respect the first, which still remains con- 
dition governing the gift the testatrix property which belonged 
her, and fully capable effectuation. 

The parties now propose ‘‘invest’’ the trust fund single pay- 
ment life insurance policy. Such placing funds not legally 
authorized investment (Matter Vanderbilt’s Estate, 129 Mise. 605, 
607, 223 314, Foley, Rooney Wiener, 147 48, 49, 
263 222), and, were the court countenance such action, 
would condone flouting the testamentary wish, manner quite 
unjustified any necessities the case. 

The application accordingly denied. Enter decree notice. 


INVESTMENT TRUSTEE’S NAME 


Smith Girard Trust Co., Supreme Court Pennsylvania, 123 Atl. 
Rep. 


trust company, holding $5,000 invest for customer, in- 
vested $200,000 mortgage taken the name ‘‘Girard 
Trust Company, Trustee for Sundry This was done with 
the knowledge and consent the customer. Later the trust com- 
pany foreclosed the mortgage because default the part 
the mortgagor. was held that the company was not liable the 
customer for the full amount his original investment. 


Action assumpsit Fannie Smith, executrix under the will 
John Horton, deceased, against the Girard Trust Company, cor- 
poration. From discharge rule for judgment, plaintiff appeals. 

Affirmed. 

Edward Dougherty, Philadelphia, and Horton Smith, Pitts- 
burgh, for appellant. 

John Wintersteen and Wintersteen, McCoy Wintersteen, all 
Philadelphia, for appellee. 


KEPHART, J.—In rule for judgment for want sufficient 
affidavit defense, the averments the affidavit must taken ad- 
mitted. 1923 the Girard Trust Company, agent, having hand 
$5,000 decedent’s money invest, the purchase 
interest $200,000 mortgage. Decedent agreed this, and the 
bond and mortgage which the $5,000 was part was subsequently 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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taken the name ‘‘Girard Trust Company, Trustee for Sundry 
Trusts.’’ For ten years thereafter, with full knowledge, received 
interest periodically from the bank. Upon default, the trust company 
foreclosed this mortgage and his executrix now contends that defendant 
liable for amount the original 

trustee may not take title trust property his own name 
(In Yost’s Estate, 316 Pa. 463, 175 383), but, where the party 
interested, with full knowledge, consents the investment, the rule 
otherwise. Moreover, here the manner which title the mortgage 
was taken gave sufficient notice third parties that the mortgage was 
held trust; did not expose appellant the risks pointed out 
Yost’s Estate, supra, 316 Pa. 463, page 467, 175 383. 

also contended that the trust company liable because fore- 
closure was made without authority from decedent. The terms the 
mortgage did not prohibit the trustee from promptly foreclosing upon 
default for the benefit all bondholders, and, unless such prohibition 
did appear, was its duty so. trustee must take such action 
deems necessary for the protection the bondholders unless the 
instrument explicitly restricts his power. McDougall Huntingdon 
Broad Coal Co., 294 Pa. 108, 126, 143 574. The trust 
company, representing many beneficiaries, was not compelled seek 
authority from all before proceeding foreclosure. single dissent 
not block proceedings which were for the benefit all bond- 
holders, and foreclosure part the mortgage could not had. 

adjudication the merits necessary, and the rule for judg- 
ment was properly discharged. 

Ordered affirmed, appellant’s costs. 


